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Where a co-partnership owned a dwelling house, which was exclusively oc- 
cupied by one of the partners and his family, Held, that this partner was 
liable for rent, though there was no special agreement to that effect, and 
though ne charge against him for rent was made on the books of the firm 
during his life-time. 

The general rule for interest on accounts in ordinary dealings, is, that it is 
chargeable only after an account has been rendered, so that the parties 
can see which is the debtor and what he has to pay, unless it be agreed 
otherwise, or the course of business shews it te have been otherwise un- 
derstood. 

In the case of a co-partnership, without some agreement or understanding to 
the contrary, interest is chargeable by one partner against another only on 
the balance found due from the latter at the time of the dissolution of the 
partnership, whether that dissolution be by death or otherwise, and only 
from and after that period. 


This cause, having been set for hearing, was transmit- 
ted to this Court from the Court of Equity of Wake 
County, at the Spring Term, 1846. 
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The pleadings presented the following case : 

In November 1798, Joseph Peace and the defendant, 
William Peace, entered into co-partnership as retail deal- 
ers in dry goods and other merchandise, in Raleigh, and 
carried on their business actively and prosperously until 
the year 1832, when their stock of goods and shop were 
burned. They began to trade with very little capital, 
but from diligence and-skill they made considerable 
profits, and, during the period mentioned, they invested 
the surplus profits, which were not needed in their regu- 
lar business, in loans, stocks, lands, houses, slaves, and 
other things. After 1832, they made no more purchases 
of merchandise for sale again, but never dissolved the 
partnership, and continued to invest their funds, as they 
were collected, in real and personal property and stocks, 
as before mentioned, until December 1842, when Joseph 
Peace died suddenly and intestate. 

These two gentlemen were brothers and were both un- 
married, and jointly conducted their trade personally, and 
resided together, generally in lodgings in the building in 
which their business was carried on. Joseph Peace, 
however, had a family of children, whom he recognized, 
and for whom and their mother he provided a house and 
servants and other necessaries, and defrayed the expenses 
of their education, as a parent. In consequence of this 
difference in their situation. the demands of Joseph for 
money were much greater than those of William; and 
as neither of them had any other resources than his share 
in the partnership, Joseph’s account beeame much the 
larger of the two, as appearing on the books at the death 
of Joseph. 

Among the real estate purchased for profit by the firm, 
were two lots, with a house on one of them, in Raleigh, 
at the price of $1,612 50. Soon afterwards, Joseph 
Peace expressed a wish to give up the house he had be- 
fore leased, and to take this for the use of his family 
aforesaid ; and he did so. In consequence thereof, ex- 
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penditures were made in repairs and erecting other build- 
ings, and various outlays on it to render it comfortable, 
which, together with the first cost, made the property 
stand the firm in the sum of $4,405, as stated in the 
books. After the fire in 1832, Joseph Peace removed, 
himself, to the same house, and lived there with his family 
for the ten years preceding his death; and during that 
period, William Peace paid for his lodging and board at 
other places, and charged himself with the sums he took 
from the joint funds for that purpose, as well as for all 
other personal uses; and, for several years before the 
death of Joseph, William resided with his brother, but 
during that time, he, William, regularly charged himself 
to Joseph, on the books of the firm, with his board. -But. 
at no time during the life of Joseph. was he charged with 
rent for the premises so occupied by his family for one 
period, and by himself and his family for another period. 
After the death of his brother, however, Mr. William 
Peace, in bringing up the books with a view, as a sur- 
viving partner, to stating a final account between the 
two partners, in order to settling with his brother’s ad- 
ministrator, entered, as a charge in Joseph’s account, the 
rent of the house and lots during the period they had 
been thus occupied, amounting to about $4000. 

There never was a settlement between the two bro- 
thers. Having the greatest confidence in each other, 
and living in the greatest intimacy, each was suffered 
to take what he wished and to charge himself with it; 
and the items were merely posted into the ledger, and 
the accounts carried on from year to year and from book 
to book, without ever having been added up, much less 
closed. But, after the death of Joseph, the surviving 
partner ascertained the amount of the annual dealings of 
each partner, and computed interest upon the several 
balances from the end of each year, including interest on 
the sums before mentioned, and charged the same in the 
several accounts of the brother and himself, whereby a 
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very large balance of interest appears against Joseph 
Peace. When his administrator and the surviving part-_ 
ner came together to settle, the former objected to the™ 
charges of rent and the interest thereon, and all the 
other interest, and he then filed this bill for an account. 
In order to render it the easier to take between the parties 
themselves, or by the master, the pleadings were framed 
so as to obtain the opinion of the Court on those questions, 
which seem to form the chief obstacles to the adjustment 
of the business. As to the point respecting the interest 
besides the facts already mentioned, the answer admits, 
that there was no agreement between the parties, that 
the interest should be charged, and that the subject was 
never mentioned betweenthem. Butthe defendant insists 
on the propriety of charging it, upon the ground, that the 
moneys withdrawn from the joint funds by the respective 
partners would have been actively employed, either in 
trade or by investments yielding interest, or in property 
increasing in value, and that there is no danger of doing 
injustice to either side, as the items of account all appear 
in the books, and making up the interest account is mere 
matter of computation. The defendant states that he was 
advised, in the life-time of his brother, of his right to 
charge interest upon a final settlement ; and, though he 
is not called on to decide whether he would have insisted 
on his right, if they had, themselves, made a settlement, 
yet under existing circumstances, he is unwilling to sur- 
render any thing, to which he is entitled, since his brother’s 
sudden death prevented him from bestowing his property 
on his own family, as he would no doubt have done, and 
the law casts it on persons who have not as strong claims 
on him. 

The case was heard upon the bill, answer and exhibits. 


W. H. Haywood, for the plaintiff. 
Badger, for the defendant. 
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Rurrin, C. J. Joseph Peace is justly charged with a 
reasonable rent of the premises, occupied by himself or 
his family. There is no ground on which he could have 
the use of the property gratuitously, more than he could 
take merchandize from the store without being charged 
for it. He did not purchase the property as his own, but 
the firm bought it, took the conveyances, and made al] 
the outlays on it. If it was decayed or was burned, the 
loss would have been that of the partnership ; and, as he 
exclusively enjoyed it, he ought to pay to the partnership 
a fair rent. Of course the Court cannot undertake to 
enquire into the period of his occupation, nor the proper 
rent to be charged, nor is it supposed the parties ex- 
pect it, or that the Court should do more than determine 
the principle. If they cannot agree upon those points, 
they must be referred to the master. 

With respect to the heavier item of interest, the law, 
we think, is against the defendant. The general rule 
for interest, on accounts in ordinary dealings si, that it 
is chargeable only after an account has been render- 
ed, so that the parties can see which is the debtor and 
“what he has to pay, unless it be agreed otherwise, or the 
course of business shews it to have been otherwise un- 
derstood. This applies still more forcibly, as between 
partners, because their accounts cannot be fully made up 
between them without, in truth, taking all the accounts 
of the firm ; in other words, without a dissolution: and 
it is impossible to tell before, what either would be bound 
to pay or entitled to receive. Therefore, if the parties 
mean, that interest should be charged on the accounts of 
the partners, for dealings in the shop and money with- 
drawn for personal expenses or other things, from year to 
year, the course is to come to an agreement to that ef- 
fect, and then for balances appearing upon those indi- 
vidual accounts annually or oftener, according to the 
agreement, charges of interest are made from time to 
time, or, if omitted, will be allowed in making the final 
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settlement. If there be no agreement upon the subject, 
it must be understood, that the parties, especially when 
they have no separate property, were aware that each 
must draw from the firm the means of supporting him- 
self and his family, and that an exact equality could not 
be expected in those matters ; and therefore, that it was 
not intended that interest should be charged during the 
partnership. In Dexter v. Arnold, 3 Mas. Rep. 284, Mr. 
Justice Story lays it down, that interest is not allowed 
upon partnership accounts generally, until a balance is 
struck on a settlement between the partners, unless the 
parties have otherwise agreed or acted in their partner- 
ship concerns. And Chancellor Kent, in Stoughton v. 
Lynch, 2 John C. C. 209, says, that the time of dissolution 
is the period to adjust the balance between the partners, 
and the party, then found the debtor, becomes so with 
obligation to pay, and is, therefore, charged with interest 
on that debt. In that case, the partners had made no 
settlement, but the master in taking the accounts in a 
suit to settle the partnership, found the balance at the 
period of dissolution, and thenceforward allowed the in- 
terest thereon ; and the Chancellor approved of it, say- 
ing that it was the general practice, as well as the good 
sense of the thing, that a rest should be made on the 
liquidation and adjustment of accounts, at the period of 
the dissolution of the concern. These positions render 
it clear, that there can be no charge of interest before 
the death of Joseph Peace, and that interest ought to be 
charged after that event, on the amount found to have 
been then due from him. It cannot be allowed before, 
because it is admitted that there was no agreement for 
it, nor even a suggestion of it in conversation; and the 
accounts had just been kept on in the books, without 
being examined or even added up, upon the entire con- 
fidence of the brothers, in the good faith of each other, 
that all proper charges were respectively made by each 
against himself. It is absolutely certain, we think, 
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that Joseph Peace had no idea that he was to pay in- 
terest, else he would have charged it, or mentioned it at 
least ; and it is nearly certain, that the defendant had 
had as little thought of charging him with it, though he 
is now from peculiar circumstances, induced to prefer the 
claim against his administrator. But the benevolence of 
his view, as to the disposition of what he might gain by 
the charge, cannot change the law. If he had been dis- 
satisfied with the amount of his brother’s expenditures, 
he might either have stopped the business, or made an 
agreement as to interest. Having done neither, and 
knowing that no interest had been charged at any time 
during forty-four years, it is presumed that it was not 
intended to be charged The omission of this charge has 
a very different effect from the omission merely of the 
charge of rent, since the latter required an adjustment, 
as to the proper amount between the parties, while the 
other would have required but computation. We have 
said, that interest cannot be allowed before the death of 
Joseph Peace—which is, because there had been no dis- 
solution before. It is true the buying and selling of goods 
had been stopped ten years, but nearly all their property 
remained joint, and all their accounts went through the 
books of the firm, regularly kept up to his death, which 
event alone dissolved the concern. But upon the princi- 
ple held in Stoughton v. Lynch, the balance then due must 
be ascertained, and interest computed thereon from that 
time until the settlement be made. 

The pleadings also raise another question, upon the fol- 
lowing facts stated in the answer. One John W. Young 
married a daughter of Joseph Peace, who took charge of 
their advancement and also of the support of their chil- 
dren, and from time to time supplied them with necessa- 
ries or money to purchase them. For some of those 
advances he took memorandums or notes from Young; 
and upon one occasion the defendant, finding a number 
of them in the store, computed the amount due thereon 
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and took the bond of Young to the firm therefor. Other 
memorandums of the same kind were found, upon the 
. death of Joseph Peace, among his private papers. There 
were also on the books other small debts charged to some 
“ other members of said Joseph’s family.” The defendant 
states his belief, that Joseph Peace did not expect or in- 
tend that Young and “the other members of his family” 
should pay any part of those debts, and considered him- 
self accountable for them, as he recorded them as advance- 
ments or supplies to his family, and would not have 
thought of the defendant’s contributing to them. In con- 
sequence of these views, the defendant, after the death of 
Joseph, transferred to his debit the debts before charged 
to Young and “the other members of his family,” and 
also charged him with the amount of the due bills of 
Young, that were found in Joseph Peace’s desk, and the 
interest thereon. It is submitted to the Court whether 
that charge or any part of it is proper. The statement 
is so deficient, as to the period and amounts of the several 
advances, which form the subject of this part of the con- 
. troversy, and also as to what other sums Joseph Peace 
laid out for advancements to Mrs. Young, or for the ben- 
efit of the “ other members of the family,” that the Court 
is not able to speak conclusively on the subject. It would 
seem from the circumstances, that Joseph Peace generally 
charged to his own account immediately the sums expended 
for the maintenance or advancement of the dependent 
members of his family, that he did not intend to take on 
himself the debts contracted for those persons by Young 
himself or the others, and for which he took notes or made 
charges in account against them. Why charge them in- 
stead of himself, if he meant the debts to be his own? 
This reason is particularly strong in respect of the bond 
of Young, which was taken by the defendant for a num- 
ber of those demands, whereby all parties made Young, 
and not Joseph Peace, debtor to the firm therefor. ‘It is 
possible that Joseph Peace purposed to take the debt on 
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himself in the final settlement, especially, if Young was 
unable to pay, and was known to be at the time his debts 
were contracted. But it does not sufficiently appear, that 
it was so intended between the parties, or that even he 
had a distinct intention upon the subject. Nothing seems 
to have been said upon it at any time; and the presump- 
tion is, that the debts were exclusively those of the persons 
against whom a note was held or a charge made in the 
books. For the sums, for which Young’s notes were found 
in Joseph Peace’s private papers, it is natural to suppose 
he had already charged himself on the books of the firm ; 
otherwise, he would have placed those notes among the 
papers of the concern, as he had done the others. Upon 
the whole, therefore, the Court holds that it was improper 
to charge Joseph Peace with the bond of Young, which 
the defendant took as before mentioned ; and we incline 
to the opinion, that no part of Young’s debt was charge- 
able to Joseph Peace—the same is probably trne, for the 
same reasons, in respect to the debts of the “ other mem- 
bers of the family,” but as the facts in relation to those 
debts, do not sufficiently appear, we are unable to come 
to any definite decision of the point. 


Per Curiam. Declared accordingly. 


IN THE MATTER OF THOMAS LATHAM, GUARDIAN, &c. 


Before the Court will direct any of the property of a lunatic to be applied to 
the payment of his debts, it will set apart a sufficient fund for the main- 
tenance of the lunatic, and his wife and infant children, if he has any. 
Nothing that has been advanced for the prior maintenance of the lunatic 
shall be chargeable on this fund. 


This was an appeal from certain interlocutory: orders 
made in the course af the proceedings on this petition in 
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the Court of Equity of Beaufort County, at the Fall 
Term, 1843, his Honor Judge Pearson presiding. 

The following are the facts of the case presented to 
this Court. 

Danie] Latham was duly found to be a lunatic. He 
had a wife and some children, and was deeply involved in 
debt. The Court appointed the petitioner, Thomas La- 
tham, to be hiscommittee. The said committee filed this 
petition, to have the real and personal estate of the lu- 
natic sold, for the purpose of paying his debts, and for the 
purpose of maintaining him and his family. At spring 
term, 1841, of Beaufort Court of Equity, there was an 
order made, that the committee should sell the real and 
personal estate of the lunatic. The property was sold, 
and a report made by the committee to the next Court, 
when the report was set aside, and the clerk and master 
was ordered to make the said sales. At spring term, 
1842, the case was continued. At spring term, 1843, an 
order was made by the Court, at the instance of H. Wis- 
wall, a creditor, that the committee should himself report 

in full, as to all the property, which had, or might come 
to his hands, before the next term of the Court; and also 
to report as to all his expenditures and his disbursements 
for the lunatic: and that the creditors of the lunatic, 
prove their debts before the master. And it was then 
further ordered, that the house and land belonging to it 
be sold by the master. At fall term, 1843, the master 
reported a sale, made by him, of the home house and plan- 
tation; and this report was confirmed. And the master 
also reported on the accounts of the committee, from the 
date of the appointment, up to that term ; including the 
sale of the personal property, under an order of the County 
Court, made at December term, 1840; and also, the 
amount of property sold under a former interlocutory 
decree, made in this cause. The master also reported the 
amount of debts due to the several creditors of the lunatic, 
and the balance of debts still due to the committee ; and 
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the master allowed the said balance to the committee, and 
also allowed him commissions, 2 1-2 per cent. on the re- 
ceipts, and 5 per cent. on the disbursements. To this 
report of the master, two of the creditors of the lunatic, 
Wiswall and Winfield, excepted ; first, because the com- 
mittee paid other creditors their debts in full, after he 
knew or had reason to believe that the lunatic was insol- 
vent. They insist that he should pay all the creditors 
prorata. And the Court sustained this exception, and 
ordered, that the account and report be re-committed to 
the master, so as to distribute the whole fund, pro rata, 
among the several creditors. This order was resisted by 
the committee, because he said, that his payments in full 
to the several creditors had been rightfully made before 
the filing of this petition. And, secondly, he insisted, 
that, if the creditors were to be paid, as directed in the 
said order, then he should be deemed a creditor. Also a 
motion was made for a proper allowance, out of the fund 
in Court, for the maintenance of the lunatic and his wife 
and infant children; and also for an allowance to the 
committee, for the previous maintenance of the lunatic 
and his wife and family. The Court was of the opinion,. 
that any previous necessary maintenance of the lunatic, 
his wife and children, should be allowed-to the commit- 
tee. But, as against the claims of the creditors, the 
Court thought, that no prospective allowance for mainte- 
nance could be hereafter made. The Court overruled the 
exception as to commissions allowed to the committee. 
From the decision of the Court upon the exceptions, and 
also from the judgment of the Court, upon the motion 
for an order for maintenance prospectively for the luna- 
tic and his family, the committee prayed an appeal, 
which was allowed by the Court. Wiswall and Win- 
field, two of the creditors of the lunatic, prayed an 
appeal from so much of this decree, as allows the 
committee of the lunatic, for sums expended for main- 
tenance of the lunatic and his family heretofore, which 
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appeal was allowed by the Court. The master re- 
ported the receipts by the committee of the lunatic 
$3,730 51, and that his disbursements were $4,360 07. 
The committee was allowed for commissions $259 32, 
leaving a balance due the committee from the estate of 
the lunatic, $886 86. The master further reported, that 
there was now in his office the sum of $942 14 unex- 
pended, belonging to the lunatic, being the proceeds of 
the real estate sold in this cause by the master. And he 
further reported $3,160 40, unsatisfied claims, now out- 
standing against the lunatic. 


No counsel in this Court for the petitioner. 
J. H. Bryan, for the creditors. 


Daniet, J. Before we give any opinion upon the ex- 
ceptions taken by the creditors to the master’s report, we 
must first see that there is a balance of estate on hand, 
sufficient to maintain the lunatic during his lunacy, and 
his wife and infant children. Shelford on Lunatics, 356. 
In England, the grant, under the great seal, of the cus- 
tody of the person and estate of the lunatic, contains, 
among other things, an authority to the bailiff or com- 
mittee, to take the property and effects of the lunatic, for 
his profit and advantage ; “and for the maintenance, 
sustenance and support of the said A. B. and his family, 
(if he has any, or in time tocome may have).” Shelford, 
635. In England, it has been questioned, whether the 
seizure of the estate of a lunatic by the King ; first, for 
the maintenance of him and his family, and secondly, for 
the benefit of his creditors, as the Court of Chancery 
might from time to time make orders for the same, was 
not solely by force of the statute, De prerogativa regis, 
17 Ed. 2d. ch. 10. (See the translation into English of 
that statute, Shelford, 498.) But the better opinion is, 
that the said statute was not introductive of any new 
right, but was only declaratory of the common law. 
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title Idiots and Lunatics, C., Shelford, 12. And we take 
it, that the King, as parens patria, by the common law, 
had the protection of all his subjects, and that, in a more 
particular manner, he is to take care of all those whe, 
by reason of their imbecility and want of understanding, 
are incapable to taking care of themselves. Bac. Abr. 
Idiots and Lun. C. All the lunatic’s estate has been 
converted into money, and only the sum of $942 14 is 
now within the reach of this Court. We think that this 
fund must be retained by the committee, not to pay his 
balance or the debts of any of the creditors, but for the 
purpose of maintaining the lunatic and his wife and in- 
fant children. That the Court must reserve a sufficient 
maintenance for the lunatic, before making an order for 
payment of debts, or allowing to the committee sums al- 
ready applied by him to that purpose, is clear from the 
nature of the jurisdiction in lunacy, as well as from the 
decisions. In Ex parte Hastings, 14 Ves. 182, Lord Et- 
pon said, he could not pay a lunatic’s debts and leave him 
destitute, but must reserve a sufficient maintenance for 
him; and in Tally v. Tally, 2 D. & B. Eq. 385, that is 
cited with approbation by this Court. With respect to 
the maintenance of the wife, and such of the children 
as, from tenderness of age or other causes, are dependent 
upon the parent, this Court, in Brooks v. Brooks, 2 D. & B. 
Eq. 389, gave the opinion, that, though it was not mention- 
ed in our statute, it was a proper charge upon the luna- 
tic’s estate—it not preventing the maintenance of the Iu- 
natic himself—upon the ground, that the lunatic himself 
was chargeable with it ; and, among the demands on his 
estate, to be provided for by order of the Court, none 
can be more meritorious, certainly, and no disposition of 
the lunatic’s estate is so likely to promote the comfort 
and due care of the lunatic himself. 

These being appeals from interlocutory orders on the 
petition, this Court can do no more than decide the par- 
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ticular points sent here ; and therefore, we refrain from 
saying more than this: that, for the present, the whole of 
the sum in the Court of Equity should be declared a fund 
necessary for the maintenance of the lunatic and his 
wife and infant children, and be ordered to be put out at 
interest by the committee, to answer such orders as may 
be made by the Court, from time to time, for those pur- 
poses ; referring it to the master to inquire of the proper 
allowance for those purposes, according to the fund and’ 
the state of the family. We leave it to the Judge below 
or the County Court, whichever be the proper tribunal,. 
now or in future, as they shall be moved, to deal with 
the committee in respect to the estate already disbursed 
by him. 

The Court being of this opinion, it is unnecessary now 
to decide the other points raised in the cause. 

The costs in this Court must be paid equally by the 
parties. 


Per Curiam. Deereed accordingly. 


EUNICE ASHCRAFT tes. ALEXANDER LITTLE AND OTHERS. 


A hnsband cannot be deprived of his right te property given to his wife, ex- 
cept by clear and unequivocal expressions in the deed of gift or devise, 
leaving no reasonable doubt that the property was given to the separate: 
use of the wife. 

Where a deed of gift of a negro was made to a married woman and her 
children, (two sons,) and these words were added, “ but the said gift to ex- 
tend to no other person” — Held, Danie, J. dissentiente, that these words did- 
not create a separate estate in the wife, especially as they extended equally 
to the gift to the sons, and that therefore the hurband was entitled to the- 
share of the negro so given to his wife. 

The case of Rudisell vy. Watson, 2 Dev. Eq. 430, cited and approved. 


This was an appeal from a decree of the Court of Equity 
ef Anson County, at the spring term, 1846, his Honor 
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Judge Dick presiding, by which decree a demurrer, which 
had been filed by the defendants to the plaintiffs bill, was 
sustained and the bill dismissed with costs. 

The bill states that Solomon Marsh, the father of the 
complainant, gave by deed certain negroes to the plain- 
tiff and her children, which is in the following words: 
‘‘ Know all men by these presents, that J, Solomon Marsh, 
for and in consideration of the natural love and good will 
which I have and bear towards my daughter. Eunice 
Ashcraft, have given and granted, and by these presents 
do freely give and grant unto the said Eunice Asheraft 
and her children, a negro girl ten years old, by the name 
of Clarissa, and her increase; but the said gift to extend 
to no other person.” At the time this gift was made, Eu- 
nice was the wife of James Ashcraft and had two chil- 
dren who were boys, both of whom are since dead. 
James Ashcraft, the husband, being largely indebted, 
judgments were had against him, and under the execu- 
tions issuing thereon, the negro Clarissa and her children 
were by the sheriff levied on and sold as the property of 
the defendant Ashcraft, and the defendant Little became 
the purchaser. The bill claims, that under the deed of 
Solomon Marsh, the plaintiff, who is the Eunice Ash- 
craft mentioned in the deed, was entitled to the sole use 
and benefit of one-third of the negro Clarissa and her 
children, or to one-third of their value, and prays that 
they either may be divided and one-third allotted to her 
or to some person for her sole use, or sold, and one-third 
of the value so allotted; and that the defendant Little 
may be decreed to account with her for one-third of the 
hires of said negroes since they have been in his pos- 
session. 

The defendants have filed a demurrer, and assigned for 
reason, that it appears, by the plaintiff’s own showing, 
that she has not any separate estate in the negroes men- 
tioned in the bill. Upon argument, the demurrer was 
sustained and the bill dismissed with costs. 
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Winston, for the plaintiff. 
Strange, for the defendants. 


Nasu, J. We concur with his Honor, in his opinion. 
The plaintiff contends, that, under the expression used 
in the deed, “ but the said gift to extend to no other person,” 
she has in one-third part of the negroes a sole property, 
separate and distinct from her husband, and over which 
he has no control, and which is not subject to his debts 
or incumbrances. Do these words, taken in connexion 
with those which immediately precede them, give her 
such property? It is admitted, that no technical words 
or particular form of expression is required, to convey to 
a married woman property to the exclusion of her hus- 
band, but that any words are sufficient, which leave no 
doubt that such was the intention of the devisor or set- 
tlor. It is the intention of the donor, which is to govern, 
but this intention of excluding the husband must not be 
left to inference, but must be clearly and unequivocally 
declared. If the intention be clear, the Court will exe- 
cute it, though it may not be expressed in technical lan- 
guage. Lew. on Trusts, p. 150, and the authorities there 
referred to. The governing principle is, that the husband 
is not to be deprived of what the law gives him, by the 
jus mariti, by inference. Inthe case of Heathman v. Hall, 
3 Ired. Eq. 420, this doctrine is fully recognized. The 
words, “ for the entire use and benefit, profit and advan- 
tage of Mrs. Eleanor Kincaid,” being equivalent to for 
the sole use, &c. Words which were held to be sufticient- 
ly explicit, in the case of Adamson v. Armitage, 19 Ves. 
Jr. 416, also reported in Cooper, 283, and also in the 
case, Ex parte Ray, 1st Mod. 199, and Lynes’ case, 1st 
Younge, 562. So also the case of Rudisell v. Watson, 2 
Dev. Eq. 430, expressly and strongly enforces the same 
doctrine. “It will not do (the Court say,) to guess. The 
husband cannot be excluded without plain recorded words 
or anccessary implication.” These cases abundantly show, 
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that, to exclude the husband, the intention of the settlor 
must be clear, certain, and unequivocally declared. This 
certainty, it is said, exists in this case by force of the 
clause, “ but the said gift to extend to no other person.” 
Taken by themselves, they might have that effect ; but 
coupled, as they are with others preceding them, we do 
not think so. Our attention has been drawn to the case, 
Margetts v. Barringer, 10th Cond. Ch. Rep. 158, 7th Si- 
mons 482. The condensed report is very concise. The 
case is as follows: John Eustace devised to Louisa Mar- 
getts and Ann Margetts, all the residue of his property 
to be equally divided between them, for their own use and 
benefit, independent of any other person. The Vice 
Chancellor Sir Launcetor Ssapwe.. decided, that the 
words “ independent of any other person,” meant “ inde- | 
pendent of all mankind,” and of course included the hus- 
band. Inthe previous case of Wagstaff v. Smith, 9th 
Ves. Jr. 520, it had been declared by the Master of the 
Rolls, Sax Wizt1am Grant, that a devise to a trustee to 
suffer a married woman to take to her own use, &c. “ in- 
dependent of her husband,” the interest of certain stock, 
was a devise to her separate use. For such expressions 
are clearly inconsistent with the idea of any interference 
on the part of the husband. The only question, which 
appears to have been brought to the attention of the Court 
in Margett’s case was, whether the husband was included 
in the words “ independent of any other person,” by force 
‘of the words themselves, and the Vice Chancellor so de- 
clared. The words “for their own use and benefit” are 
not noticed, because, if the husband was included in the 
words of exclusion, then it was admitted, she had the 
property to her sole and separate use. There was nothing 
in the devise, in that case, inconsistent with such an in- 
tention on the part of the settlor, and indeed his obscure 
purpose could not be carried out under any other con- 
struction. The husband therefore was excluded by a 
necessary implication. Is there any such necessary im- 
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plication in this case? The words are, “but the said 
gift is not to extend to any other person.” These words 
extend to the whole gift, as well to the children as to the 
mother. These children being sons, the words, as to 
them, could not have been used, to create an estate to 
their separate use, but for some other purpose ; as to show 
the intention, that, upon the death of one of them, the 
other should take and not some other person. But 
whether this last was the intention or not, it is clear they 
could not create a separate estate in them, and therefore 
we cannot say that the same words, connected as they 
are with others, create a separate estate in the mother. 
But in the case of Margetts, the gift was to a mother and 
her daughter; the purpose, therefore, was consistent and 
applied to both. Here the children of Eunice Ashcraft 
were boys, and to put upon the words, as to them, the 
construction that is urged on the part of the mother, would 
be absurd. This view of the case is sustained by the case 
of Wardel v. Claxton, 16th E. Cond. Ch. Rep. 324. The 
testator bequeathed his residuary estate to trustees, to in- 
vest, &c. and to pay the interest and dividends thereof to his 
wife, for her life, to be by her applied for the maintenance 
of herself and children, &c. The question was, whether 
the widow, who had married again, was entitled to the in- 
come of the property to her separate use. The Vice Chan- 
cellor observed, “I do not think that this is a gift to the sep- 
arate use ofthislady. In all the cases that have been cited 
the sole object of the bounty was the woman, &c. But 
in this case, the words to be by her applied, have refe- 
rence not only to the testator’s widow, but to all the 
children.” The Chancellor admits, if the words applied 
only to the widow, she would have had a separate estate. 
Such might have been, in the case before us, the inten- 
tion of the donor. “It is possible,” as the Court say in 
Rudisell vy. Watson, “nay, very probable, that the donor 
did intend, that his daughter should have the sole, sepa- 
rate use of her share of the negroes.” We are inclined 
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to think he did so intend ; but we cannot say he did, for 
we are not sure of it. But it will not do to guess. The 
donor might further have supposed, that, without the use 
- of those words, the gift to the children of Eunice might 
embrace all the children she might thereafter have. The 
question is net, whether he was expert in the law, whether 
he was right or wreng in that supposition, if he did en- 
tertain it, but what was his intention in using the expres- 
sions. As before stated, it is probable it was to give the 
property to the sole use of the wife; but a probable, a 
possible intention, will not sustain the wife’s claims. 
Hence. although the words might have the construction 
contended for, yet if they will have the other also, as 
being in the mind or intention of the donor, though he 
was wrong in his conclusion, the elaim of the wife is 
repelled: not beeause the donor did not intend the sole 
and separate use to her, but beeause he has not used 
such language as to enable us to say he did so intend. 
See the case of Rudisell vy. Watson. The opinion pro- 
nounced by the Court in that ease, it appears to me, 
governs and control this. The husband cannot be de- 
prived of his marital rights by conjecture, however strong. 
There must be a certainty, to that degree which shows 
that the donor must have so meant, and could not have 
meant otherwise. If such was the intention here of the 
donor, from the words he has used, we cannot declare it 
so to have been. By the gift of Solomon Marsh, one- 
third of the negro Clarissa and her future increase vest- 
ed absolutely in James Ashcraft, the husband, by virtue 
of “the jus mariti,” and the other two-thirds in his chil- 
dren then born of his wife Eunice. Upon their death, 
their interest passed to him, and the whole title vested im 
him, and was liable to the payment of his debts. 

The decree of the Court below must be affirmed, the 
demurrer sustained, and the bill dismissed with costs. 


Danret, J. On the 15th day of December 1822, Solo 
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mon Marsh made the deed in question, and delivered it 
to James Marsh, to be kept for the benefit of the plaintiff 
and her two sons, as the bill alleges. The deed recites, 
that for the natural love and good will that the donor 
had for his married daughter, (the plaintiff.) he, “ by 
these presents, do freely give and grant to the said Eu- 
nice Ashcraft and her children, a negro girl ten years old, 
by the name of Clarissa, and her increase ; but the said 
gift to extend to no other person.” Clarissa has now seve- 
ral children. The bill is filed by the plaintiff. against 
her husband and Alexander Little and others, who claim 
the slaves under a judgment and execution against her 
husband, to have one-third of them secured to her sole 
and separate use. ‘The defendants have demurred. The 
demurrer was sustained in the Court of equity for Anson 
county, and the bill was decreed to be dismissed. The 
plaintiff then appealed. 

Any person may make a gift to the wife of another 
man, and shut out the husband's interference, by clearly 
expressing such an intention in the instrument creating 
the gift, Lewin on Trusts, 148. But whether a trustee is 
appointed or not, the intention of the testator or settlor, 
of excluding the husband, must not be left to inference, 
but must be clearly and unequivocally declared. For, 
as the husband is bound to maintain his wife, and bears 
the burthen of her incumbrances, he has, prima facie, a 
right to her property. But provided the meaning be cer- 
tain, the Court of equity will execute the intention though 
the settlor may not have expressed himself in technical 
language, Lewin, 148, 150 (marg. page.) and 2 Story’s Eq. 
909, 610, where all the authorities are collected and re- 
marked on. If Marsh had said thus in his deed of gift, 
“ but the said gift is not to extend to my daughter’s hus- 
band,” or “she is to have it independent of her hus- 
band,” it would then have been clear, that the husband 
was intended to be excluded, and the property would go 
to the separate use of the wife. Wagstaff v. Smith, 9 





JUNE TERM, 1846. * 243 


Ashcraft v. Little. 








Ves. 520. Simons v. Howard, 1 Keen 7. So if the gift 
had been to Eunice Ashcraft and her children, * indepen- 
dent of any other person,” it would have been a separate 
estate to the wife of her share, Margetts v. Margetts, 10 
Cond. Eng. C. Rep. 158. This case is, in my opinion, very 
much in point. It was as follows: John Eustice, by his 
will, gave all the rest and residue of his estate and effects 
unto Louisa Margetts (a married woman) and Ann Mar- 
getts, her daughter, to be equally divided between them, 
share and share alike, for their own use and benefit, 
“independent of another person” The Vice Chancellor 
said, that the words, “independent of any other person” 
meant, “independent of all mankind,” and therefore in- 
cluded the husband, and the wife had a separate estate. 
This case was well considered, I presume, as the reporter 
informs us, that Mr. Barber and Mr. Parker were counsel 
in the cause. It seems to me that the words, “ indepen- 
dent of any other person,” are in meaning, the same as 
the words, “ and to extend to no other person.” If, there- 
fore, the first set of words, when applied to Mrs. Margetts 
(a married woman) and her daughter, gave the feme co- 
vert a separate estate in the legacy, (as we see they did,) 
it is plain and clear, that the latter set of words, (“ and 
to extend to no other person”) must also exclude the hus- 
band; and give the negroes to Mrs. Ashcraft and her 
two sons then born. The case reported is a gift to Mrs. 
Margetts and her daughter Ann Margetts; the case be- 
fore us is a gift to Mrs. Ashcraft and her two sons. I ask, 
where isthe difference? The case of Rudisell v. Watson, 
2 Dev. Eq. 430, was a decision that has no bearing on 
the case now before the Court. It was a devise and be- 
quest, by a father to his married daughter, “to her and 
her heirs proper use ;” and this Court said, that the words 
“to her proper use” did not clearly mean to convey the 
estate “to her separate use.” As to the two children of 
Mrs. Ashcraft, the deed would have conveyed to each of 
them, his one-third part of the slaves, without supple- 
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mentary words used by the donor. But as Mrs. Ashcraft 
was a feme covert, the donor used the words, “ indepen- 
dent of any other person,” to exclude her husband: he 
being the only person in the world, that the said words 
could have any effect or bearing on. If the donor did 
not mean to exclude him, 1 would ask whom did he mean 
to exclude? The words have no meaning at all, if they 
do not exclude the husband. To say that the husband is 
not clearly meant to be excluded by the words used, is to 
say that no words in the English language, which may 
be used in deeds or will, can exclude the husband, unless 
he is expressly or particularly named ; and such a decis- 
ion has not yet been made in any Court. 1 think the de- 
murrer ought to be over-ruled. 


Per Curtam. Decree below affirmed, the demurrer sus- 
, tained and the bill dismissed with costs. 


WHITMELL J. HILL, ADM’R. &c. vs. MARY BE. SPRUILL & AL. 


A testatrix bequeathed, as follows, all her estate consisting of personal pro- 
perty: “ It is my wish that all my property be equally divided among my 
grand-children, that are living at the time of my death; and that their 
parents have the use of it as leag as they live.” Held, that the grand- 
children took the property per capita. 

Held, further, that all the parents, whether the ehildren of the testatrix or 
their husbands or wives, took a life estate in the shares of their respective 
children. 

The cases of Freeman v. Knight, 2 Ired. Eq. 72, Bryant v. Scott, 1 Dev- 
and Bat. Eq. 155, and Ward ¥. Stowe, 2 Dev. Eq, 509, cited and ap- 
proved. 


Cause transmitted by consent from the Court of Equity 
of Halifax County* at the Spring Term, 1846. 

This is a bill filed by the plaintiff, as administrator 
with the will annexed of Rebecca Hill, to obtain a con- 
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struction by the Court of certain clauses in the will. 
The points presented are stated by the Chief Justice in 
delivering the opinion of this Court. 


B. F. Moore, for the plaintiff. 
Badger, for the defendants. 


Rurrt, C.J. Mrs. Rebecca Hill made her will and 
therein bequeathed as follows: “It is my wish, that all 
my property be equally divided among my grand-chil- 
dren, that are living at the time of my death; and that 
their parents have the use of it as long as they live.” 
The testatrix had had six children. A daughter had mar- 
ried James B. Urquhart and died, leaving her husband 
and children, who survived the testatrix. Anotherdaugh- 
ter married George E. Spruill, and he died just before the 
testatrix. The other four, two sons and two daughters, 
were married and had respectively unequal numbers of 
children at the death of Mrs. Hill. 

The property consisted entirely of personalty, and 
chiefly of forty-one negroes. 

The bill was filed by an administrator with the will 
annexed, and brings before the Court James B. Urquhart 
and his children, Mrs. Spruill and her children, and the 
two surviving sons and their wives and children, and the 
other two daughters and their husbands and children; 
and the object of it is to obtain a declaration of the 
rights of the several legatees under the will, and the du- 
ties of the administrator and directions to him upon cer- 
tain points stated. 

The first is, whether the estate is to be divided per 
capita among the grand-children, and then the shares al- 
lotted to each family of grand-children be enjoyed by their 
parents for life ; or, whether the division is to be among 
the parents equally, with remainders in their respective 
shares, after their deaths, to their respective families of 
children that were living at the death of the testatrix, so 





246 SUPREME COURT. 


SUE 


———— 


Hill v. Spraill. 


a ee —— —— _—-- ee 


as to make the grand-children take per stirpes. ‘The Court 
is of opinion, that the division is to be equally among the 
grand-children according to their whole number, allotting 
to each an aliquot part. The authorities are decisive, 
that they take per capita, as the gift is to them under the 
common denomination of “my grand-children,” with a 
direction for “ an equal division” among them. It is not 
necessary to refer to other cases than those, which have 
been before the Court at recent periods, as in them the 
point was sufficiently discussed and most of the previous 
cases cited. Frecman v. Knight, 2 lred. Eq. 72. Bryant 
v. Scott, 1 Dev. & Bat. Eq. 155. Ward v. Stowe, 2 Dev. 
Eq. 509. It was, indeed, said at the bar, that this case 
might be taken out of the rule, because there is a gift to 
the respective parents of the several families of grand- 
children, which, though not coming first in the will, is 
really and necessarily prior to that to the grand-children 
themselves, as it is to be first enjoyed; and it was insisted, 
that this would enable the Court to make the division 
among the grand-children per stirpes. But the argument 
goes too far, so as to show it to be clearly wrong. For 
if the division be between the parents of the grand-chil- 
dren, then each person within that description takes, and, 
consequently, where both of the parents are alive, the 
grand-children of that family would have double as much 
as those who had but a single parent living: which 
would produce the very inequality between the families, 
against which the argument is directed. The donation 
to the children of the testatrix and their husbands and 
wives is not, in truth, made to them as such, but as being 
“the parents of the grand-children, then living,” whose 
shares their respective parents are to enjoy during their 
lives. The division is therefore to be made immediately 
among the grand-children per capita; but the enjoyment, 
during the lives of their respective parents or the sur- 
vivor of them, is to belong.to the respective parents, 
and then go into possession of the grand-children them- 
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selves. But, although the share of each grand-child 
is measured, in point of value, by dividing the property 
by the whole number of grand-children, yet, as the grand- 
children do not come to the enjoyment, as Jong as their 
respective parents or the survivor of them be alive, it is 
not necessary that, as between the grand-children them- 
selves of a particular family, such a division should be 
made, as would allot to each of them particular slaves 
in presenti. On the contrary, in order to equalize the 
loss and gain from the death or birth of slaves, it would 
be most prudent, that those allotted to all the grand-chil- 
dren of the same family should be thrown together or 
remain as one stock, until their period of enjoyment 
shall arrive by the death of both their parents—when 
they can divide among themselves. 

The next question raised in the bill, is, whether both 
of the parents of the several sets of grand-children take, 
or whether only such parent as was a child of the testa- 
trix. From what has been already said, it will have 
been seen, that the Court is of opinion, that all the pa- 
rents, whether a son or daughter of the testatrix, or his 
or her wife or husband, take the slaves of their respec- 
tive children. The gift is to them as “ their parents,” and 
that includes all and each of their parents. The testa- 
trix did not mean, that, while a parent of one of her 
grand-children was living, the grand-child should possess 
the means of living and acting independent of the parent. 

The plaintiff likewise presents a point, as to the in- 
terests of the parents as between themselves. But, al- 
though there does not seem to be much difficulty in it, 
the Court deems it improper to make any declaration on 
it in this cause, because it is a question between the hus- 
bands and wives exclusively, and does not concern the 
administrator, who therefore has no right to raise it. No 
controvery can arise on the point, unless one of the mar- 
' ried ladies should survive her husband; and it will be 
time enough, when asked by her and the husband’s ex- 
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ecutor, to determine whether the life estate in the shares 
of their children survived to her or went to the ex- 
ecutor. 


Per Curiam. Declared accordingly. 


CHARLES CROOM & AL. rs. JOHN WRIGHT. 


A testator bequeathed as follows: “ I give and bequeath to my five sons and 
daughters, to wit, C.C., J.C., N. C., S.C. and J. H. fifteen negroes, 
&c. Those fifteen negroes 1 give to be theirs at my death, and my wife’s, 
&c.; these I give them with all the future increase. I hereby appoint 
my son C. C. guardian to my daughter N. C. The legacy I leave her is 
to be free and clear, and independent of her present husband, T. C., or in 
any wise to be subject to his debts, engagements or control, but to be 
wholly under the management of the guardian C. C. to act with it as he 
thinks best for her profit ; and after her death, all the negroes, &c. to go 
to his six children, &c.” Held, that the wife was entitled to a sole and 
separate estate in this property ; that the legal title did not pass by the 
words of the will to C. C. who is called guardian, but vested in the hus- 
band. But that the husband, there being no trustee interposed, is con- 
sidered in Equity as the trustee for the wife, holding the property to the 
sole and separate use of the wife, in the same manner as another trustee 
would have done. 

Held, therefore, that one who purchased these negroes from the husband 
with notice of the trust, held them subject to the trusts in the will in favor 
of the wife and her children. 

The case of Freeman v. Hill, 1 Dev. and Bat. Eq. 389, cited and approved. 


This was an appeal from a decree of the Court of 
Equity of Wayne County, at the Spring Term, 1846, his 
Honor Judge Manty presiding, by which decree a de- 
murrer filed by the defendants was sustained and the 
plaintiff’s bill dismissed. 

Charles Croom, the elder, died in Wayne county, having 
first made his will, and therein, amongst other things, be- 
queathed as follows: “I give and bequeath to my five 
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sons and daughters now in the Western countries, viz: 
Charles Croom, Isaac Croom, Nancy Coor, Sarah Cook, 
and Jemima Hollowel, to them | leave fifteen negroes, by 
name, Will, &c. Those fifteen negroes, I give to be theirs 
at my death and my wife’s, either to divide the negroes 
or sell them and divide the money equally—these I give 
to them with all the further increase. I hereby appoint 
my son Charles as guardian to daughter Nancy Coor. 
The legacy I leave her is to be free and clear and inde- 
pendent of her present husband, Thomas ‘Coor, or in any 
wise not to be subject to his debts, engagements, or con- 
trol but to be wholly under the management of the guar- 
dian, Charles Croom, to act with it as he thinks best for 
her profit ; and, at her death, all the negroes or other pro- 
perty arising from them to go to her six children Charles, 
Thomas, &c.” Mrs. Croom, the testator’s widow, died in 
February, 1844, and thereupon a division of the negroes 
was made and a share allotted for Mrs. Coor and her 
children, and delivered to an agent for Mrs. Coor and her 
brother, Charles Croom, who were residents of Tennessee. 
After that had been done, John Wright had the negroes, 
- that had been allotted as Mrs. Coor’s share, seised under 
original attachment against the husband, ‘Thomas Coor, 
and they were afterwards sold on the execution and pur- 
chased by Wright, who had notice of the provisions of the 
will of Charles Croom the elder, and of Mrs. Coor’s claim- 
ing under it, but yet took the negroes into his, Wright’s, 
possession, claims them as his own and refuses to deliver 
them either to Mrs. Coor or to Charles Croom for her, 
The bill is filed by Charles Croom and by Nancy Coor 
by the said Charles, as her next friend, and by Mrs. Coor’s 
six children against Wright and Thomas Coor, the hus- 
band, and, after setting forth the foregoing facts, states 
that it was the intention of the testator, in that clause 
of his will, to vest the legal title of one-fifth of the ne- 
groes in the plaintiff Charles Croom, for the separate use 
of Mrs. Coor during her life, clear of her husband’s con- 
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trol, and after her death in trust for her said children ; 
but that the plaintiffs are advised, that the terms used by 
the testator are so vague and inapt as not to pass the 
title to him, or, at the least, that it is doubtful whether 
he, C. Croom, can maintain an action at law for the 
slaves, and that it is thereby rendered necessary for the 
plaintiff to apply to this Court, to have the rights of 
the parties under the Will declared and secured by proper 
conveyances. 

The defendant, Wright, put in a demurrer for want of 
equity, which, upon argument, was sustained, and the 
plaintiff appealed. 


No counsel for the plaintiffs. 
Husted and Mordecai, for the defendants. 


Rurrix, C. J. The negroes are given to Mrs. Coor for 
life, and then to her children; and it admits of no doubt, 
that the intention was that her interest should be her 
separate property. ‘The words are perfectly clear: “ the 
legacy I leave her is to be free, clear and independent of 
her husband, and not subject to his debts or control.” 
His exclusion could not be more expressly declared. He 
therefore can take no beneficial interest in this property 
under the will, whether the legal title be vested in his 
wife’s brother as trustee, or be vested in the husband him- 
self, for want of the interposition of another trustee, since 
it has been long held, that, when there is a clear intention 
to give a separate estate to a married woman, it shall 
not fail for want of a trustee, but be effectuated by con- 
verting the husband, in respect of the legal title, which 
comes to him jure mariti, into a trustee for her. Rich 
v. Cockell, 9 Ves, 375. Porker v. Brooke, Id. 583. It fol- 
lows, if Coor was trustee for his wife, that Wright, as a 
purchaser with notice, or as purchaser under execution 
against the trustee, Mreeman v. Hill, 1 Dev. & Bat. Eq. 
389, takes the negroes subject to the same trust. The 
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only question, then, which exists in the case, and the only 
one, indeed, which was argued, is, whether Charles 
Croom, the son, takes this share as trustee. It is said 
for the defendant, that C. Croom did take the legal title, 
and therefore, that he might have brought detinue or 
trover, and that, as he had remedy at law, there is no 
reason why this Court should take the jurisdiction. This 
reduces the dispute to a single point, as to the mode of 
redress; it being admitted that Mrs. Coor must be en- 
titled to it here, or at law by an action by her trustee. 
Upon that point, the opinion of the Court is against the 
defendant. Without determining whether a bill would 
or would not lie, under the circumstances of this case, by 
Mrs. Coor and her children, to have their respective in- 
terests declared and secured, although the construction 
of the will had vested the legal title in Charles Croom, 
the son, the Court holds, that such is not the proper con- 
struction of the will, and that an action at law could not 
be sustained by him. We have little doubt that the 
statement in the bill is correct, that the intention of the 
testator was to vest the title in his son as trustee for his 
daughter ; or, rather, if he had been fully advised of the 
advantages of a trustee, properly speaking, in more ef- 
fectually and cheaply protecting the interest of his 
daughter, he would have given the legal title to the 
son. But we think, as the will is expressed, that inten- 
tion is not sufficiently declared. The testator seems not 
only to have been tnops consiliz, but it is apparent that 
the instrument is very loosely drawn, and is the produc- 
tion of an uninformed and confused mind, so that, as is 
often the case, after a disposition in terms sufficiently 
precise to leave no doubt of the primary intention or as 
to its legal effect, if that disposition stood by itself, other 
language is used, conveying a glimmering of an intention 
somewhat inconsistent with that previously declared. 
But in such cases, the plain legal import of what is ex- 
plicitly set down ought not to be defeated, upon the other 
61 








SUPREME COURT. 








Croom v. Wright. : 





dubious and imperfect expression. of intention. Now 
this will in the beginning contains words of direct gift 
to Mrs. Coor : “I give and bequeath to my five children,” 
“to them I leave fifteen negroes,” “those fifteen I give to 
be theirs at my death and my wife’s,” “these I give to 
them with their future increase.” The gift of Mrs. Coor’s 
share to her is just as clearly and by exactly the same 
terms, as the gifts of the shares of the other children are 
to them. But as the testator meant that the gift to Mrs. 
Coor should be to her separate use, he not only declares 
that intention in the next sentence, but expresses himself 
so as to shew very plainly that there was at least some 
vague notion floating in his mind, that it was necessary 
or might be useful to substitute, for the husband, some 
other person to take care of the daughter’s interest, as 
regards the productiveness of the property, and, perhaps, 
its protection from the husband or his creditors. To that 
end he appoints his son Charles “the guardian” of his 
daughter, and adds, “the legacy J leave her is to be wholly 
under the management of the guardian, to act as he thinks 
best for her profit.” The natural sense of this passage 
is to constitute the son the manager merely of the ne- 
groes. If it stood alone, it might be taken as an implied 
gift to the son in trust for the daughter. But there is 
no necessity of such implication to raise an interest in 
the daughter ; for there has been a previous express gift 
to her, which dispenses with any implication on the sub- 
ject. And we think that the operation of that express 
gift, anxiously repeated several times, as we have seen, 
cannot be overcome by inferences from the terms in which 
an interest or an authority is conferred on the son, but it 
is uncertain which was intended, or which the testator 
conceived would be best. The testator, as a parent, 
charged his son with the duty of affording a brother's 
care and protection to his sister, but he does not take 
from her the title, which he had just vested in her, and 
bestow it on the son. The consequence is, that the title 





JUNE TERM, 1846. 253 


Dramright v. Jones. 








of the wife under the will, devolved by law on the hus- 
band, but in trust for her to her separate use; and there- 
fore his legal title, though subject at law to be sold for 
his debts, was acquired by this purchaser upon the same 
trusts. The decree must therefore be reversed with costs, 
and the demurrer over-ruled, and the cause remanded for 
an answer or further proceedings thereon. 


Per Curtam. Decreed accordingly. 


JONES DRUMRIGHT & AL. vs. ROBERT JONES & AL. 


Where an executor is in possession of a sum of money, to which his testator 
was entitled for the life of another, who is still living, a Court of Equity 
will not compel the executor to give security for the payment of the amount 
at the expiration of the life-interest, unless he be insolvent or in failing 
circumstances, or, from some other good cause, there is reason to fear the 
money will be lest. 


Cause removed from the Court of Equity of Person 
County, at the Spring term, 1846. 

The following facts appear from the pleadings. 

Henry Baily died in the year having made and pub- 
lished in writing his last will and testament, which, after 
his death, was by the surviving executor, James Drumright, 
one of the plaintiffs, duly proved before the proper tribu- 
nal. In the said will is the following legacy: “I give 
and bequeath to my wife Mary. one thousand dollars, 
either in cash or property belonging to my estate, to that 
amount, to be taken by valuation; also one negro girl 

‘named Mary and a good feather-bed and furniture ; to 
hold the above named property, money, &c. during her 
life-time, and, at her death, to return to my estate and be 
distributed as hereinafter directed.” At the sale of the 
property of the testator, made by the executor, Mary 
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Baily, the widow, purchased a couple of negroes, Billy 
and Joe, and it was agreed between her and the executor, 
that she should hold them, as a part of the $1,000 legacy, 
at the price at which she should bid them off, as a conve- 
nient mode of valuing them. The two negroes were bid 
of for the sum of $446 06. The widow subsequently 
married Robert Deshazo, to whom the executor of Baily 
paid the balance of the pecuniary legacy in money, and 
took his receipt for the whole $1.000. Robert Deshazo is 
dead, having made his will and therein appointed Robert 
Jones, one of the defendants, his executor, who has caused 
it to be duly proved. By his will Robert Deshazo made 
provision for his wife, Mary, who is one of the plaintiffs, 
and from which she duly dissented, and gave the rest of — 
his estate to the other defendants. The bill charges, that 
the legacy received by the plaintiff, Mary Deshazo, from 
the estate of her first husband, Henry Baily, passed into 
the possession of -her second husband, Robert Deshazo, 
and is now in that of his executor, the defendant, Robert 
Jones, who holds it for the life only of the said Mary; 
that Mary Deshazo, having dissented from her husband’s 
will, is entitled to a third part of his personal property, 
the said husband having left no child—the other legatees 
in his will not being such ; that they live beyond the limits 
of the State, and threaten to carry the property to their 
place of residence. The bill prays that the exeeutor, 
Jones, may be compelled either to deliver over to the . 
plaintiff, Drumright, as the executor of Henry Baily, the 
whole of the property constituting the legacy of the 
plaintiff, Mary, taking a bond to pay over to him the 
interest of the money and the’ hire of the negroes an- 
nually, or that he give bond and security, that the said 
property shall not be carried beyond the limits of the 
State, and that it shall be forthcoming on the death of 
the said Mary, and it further prays that he may come to 
an account with and pay over to her, her part of the es- 
tate of the said Robert Deshazo, and for genera! relief. 
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The answer admits the facts as set forth. The execu- 
tor, Jones, states, that two years have not elapsed since 
he administered, and that there are a few debts still to 
pay—submits to an account and is willing to abide by 
and perform any order or decree that may be made. 

The other defendants deny that Jones, as the executor 
of Deshazo, is bound to account with the plaintiff Drum- 
right, as executor of H. Baily for any part of the property 
or money lent to the widow Mary, or is bound to give 
any security for its forthcoming on her death. 


E. G. Reade, for the plaintiff. 
Venable, for the defendants. 


Nasu, J. The case is before us on bill and answer, and 
the only contest is, as to the title to the $1,000 legacy, 
the negro Mary, and the negroes purchased by the plain- 
tiff, Mary, at the sale of the property of her husband, H. 


Baily. There can be no doubt that under the will of H. 
Baily, his wife Mary took but a life estate in the property 
bequeathed her, and that upon her marriage with Robert 
Deshazo and his receipt of it from the executors, what- 
ever legal estate was in her vested in him and that he 
holds it as she did for her life. In the hands of Jones, the 
executor of Deshazo, it constitutes a part of the estate 
of his testator, and to be held by him as he held it. 
There is no controversy, as to the power of the Court, at 
the instance of a person entitled to the ulterior interest 
of personal property, when a particular estate is carved 
out, to cause the immediate possessor to give security for 
its forthcoming—at the termination of the particular es- 
tate—and upon a proper case made out, it is the constant 
practice of the Courts to do so. But in this, it is the 
opinion of the Court, that a case, calling for the exercise 
of this power, is not stated in the bill. It is not alleged 
that Robert Jones, the executor of Robert Deshazo, is in- 
solvent or in failing circumstances—nor is any fear ex- 
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pressed on that ground. He possesses the property, as 
his testator did, for the life of Mary Deshazo, and, upon 
her death, will be bound to have it ready to deliver over 
to the representatives of Henry Baily. It is his business 
then, to see that it is secure before he parts with its pos- 
session. 

At the sale of the property of Henry Baily, the widow, 
Mary, purchased two negroes, Betty and Joe, and it was 
agreed between her and the executor, that they should 
go in part discharge of the pecuniary legacy. After- 
wards, upon her marriage with Deshazo, the latter gave 
to the executors a receipt in the following terms: “Re- \ 
ceived from the executor of Henry Baily the sum of $1000 
dollars, the amount of the legacy left my wife, Mary, ac- 
cording to the will.” The Court is of opinion, that not- 
withstanding the agreement between the widow, Mary, 
and the executor of Henry Baily, this receipt estab- 
lishes that the $1000 legacy was paid by the executors 
and received by Deshazo, and that the absolute title to 
the negroes Betty and Joe vested thereby in Deshazo. 

The plaintiff, Mary Deshazo, is entitled to an account 
of the personal estate of her husband, Robert Deshazo, 
and to claim her portion thereof; the answer of the ex- 
ecutor not pretending that it is necessary to keep it in 
possession for the payment of debt. 

There must be a reference to the master to state the 
accounts. 





Per Curtam. Decreed accordingly. 


SSS 


—_ * 
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It is not the usual course of a Court of equity to refer partnership accounts 
to the master, with a set of instructions from the Court. ‘The accounts 
should first be reported, and the matters in contest between the parties be 
brought before the Court on exceptions. 


Cause transmitted from the Court of Equity of Davie 
County, at the Spring Term, 1845. 

The following case is presented by the pleadings: 

The plaintiff states in his bill, that his testator and 
the two defendants were partners in trade and merchan- 
dize, under the firm and style of “ Merony, Harbin & 
Co.” ; that the said firm was dissolved by the death of 
Merony, in the month of August, in the year 1837; that 
he is the executor of John A. Merony, and in that charac- 
ter he has called on the defendants, as surviving part- 
ners, to settle the accounts of the said partnership, and 
pay over to him the sums of money due the estate of his 
testator; that the defendants have refused to come to 
any settlement with him, unless he would allow them in 
the said account all the disputed items mentioned in the 
bill. All which demands, the plaintiff insists, are unjust 
and against law and equity. The bill then prays for an 
account of the partnership transactions, and a decree, &c. 

The defendants, in their answers, admit the partner- 
ship, as stated in the bill, the death of John A. Merony 
at the time stated, and the qualification of the plaintiff 
as his executor. They admit that the partnership ac- 
counts have not been settled with the plaintiff. And 
they say, that the delay has been owing mainly to the 
difficulties and misunderstandings between the plaintiff 
and them, relative to the particular items of charge and 
discharge, mentioned in the bill. The defendants then 
answer, in detail, to each of the several disputed items 
of account, mentioned in the bill. There is a replica- 
tion. Depositions have been taken and exhibits are 
filed. 
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Morehead, for the plaintiff. — 
No counsel for the defendants. 


Daniet, J. Ordinarily, it is not the course of the Court 
to refer partnership accounts to the master to be reported 
on, with a set of instructions from the Court, as appears 
to have been desired by the parties, when the proceed- 
ings were drawn, but no motion was made to that effect. 
When the master’s report comes in, if either party is dis- 
satisfied with it, he may except to it or any part of it, 
and the exceptions thus made will thereafter be argued, 
and decided on by the Court. We think that there must 
in the first place be a reference to the master, and a re- 
port by him on their account. Let it be referred. 


Per Curram. Ordered accordingly. 


JAMES B. BOWERS AND WIFE vs. THOMAS P. MATHEWS, 
EXECUTOR, & AL. 


A testator devised to his wife M. certain lands, and the will then proceeds: 
“ I also give her the negroes I got from John Knight's estate. I also loan 
her $3000, and provided she has no child or children by me, that arrives 
to the age of twenty-one or dies under that age leaving lawful issue, I 
give her the said $3000. I also lend her all my household and kitchen 
furniture during her life or widowhood. It is also my will and desire, that 
the property I have given my wife and loaned her, with all the property I 
shall hereafter dispose ef in this my will, remain together on my planta- 
tions, under the care of my executors and trustees, which I shall hereafter 
appoint, and the profits arising therefrom to go to the benefit of my mother 
and the education of my children, should I have any, until my oldest 
child, should I have any, arrives to the age of twenty-one years. The 
balance of my property not already disposed of, both real and personal, to- 
gether with the household and kitchen furniture loaned my wife, I leave 
in trust with my friends, A. B. and C. D., for the benefit of my child or 
children, should I have any to arrive to the age of twenty-one years, or 
tue issue of such child or children at the age of twenty-one years—and 
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for A. B.,C. D and E. F. to deliver unto them the said property.” The 
testator left surviving him a wife and daughter. Held, that by this will 
the testator has throwa his whole property, real and personal, into a joint 
fund, to be held by his executors in the manner specified in this will, the 
profits to be divided equally betweeu his widow and her daughter ; the di- 
vision of this joiut fund to be contingent, upon one of two events, either 
the arrival at age of her daughter or her death without issue before that 
period. Held, further, that the legacy of $3000 is still a loan; that it 
must be held by the executors, and the widow is only entitled to the in- 
terest on it, until the contingency happens of the daughter's dying under 
age and without issue, in which event it will be converted into an absolute 
gift to the widow. Held, further, that ouly the origiual stock of negroes 
from John Kuight’s estate passed under the bequest, and none of the in- 
crease before the making of the will. 


This cause was transmitted by consent from the Court 
of Equity of Halifax County, at the Spring Term, 1846. 

The bill sets out that Jeremiah Brinkley died in the 
year, 1840, seized of a large real and personal estate, 
having made and published in writing a last will and 
testament, which has been duly proven in the proper 
Court by the defendant, ‘Thomas P. Mathews, one of the 
executors therein named, who qualified as such executor 
alone, the other persons appointed having renounced their 
right to do so: That the testator left surviving him a 
widow, the complainant Martha, since intermarried 
with James Bowers, the other plaintiff, and an only child, 
Mary P. Brinkly, the other defendant: That the said 
will is in the following words, to-wit: “I give to my 
wife, Martha Brinkly, the following property, that is to 
say, the land I purchased under a decree of the Halifax 
Superior Court ;:also all the land I obtained by her in 
marriage, that has not heretofore been disposed of; I also 
give her the negroes I got from John Knighit’s estate; | 
also leave her $3,000, and provided she has no child or 
children by me, that arrives to the age of twenty-one 
years or dies under that leaving lawful issue, I give her 
the said $3,000. I also lend her all my household and 
kitchen furniture during her life or widow-hood. It is 
is also my will and desire, that the property I have given 
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my wife and loaned her, with all the property that I shall 
hereafter dispose of in this my will, remain together on 
my plantations, under the care of my executors and trus- 
tees, which I shall hereafter appoint, and the profits aris- 
ing therefrom to go to the benefit of my wife Martha, my 
mother, Mary Brinkly, and the education of my children, 
should I have any, until my eldest ehild, should ] have 
any, arrives tothe age of twenty-one years. The balance 
of my property, not already disposed of, both real and 
personal, together with the household and kitchen furni- 
ture loaned to my wife, I leave in trust with my friends 
Isham Mathews and William Brinkly, for the benefit of 
my child or children, should I have any to arrive to the 
age of twenty-one years, er the issue of such child or 
children at the age of twenty-one years ; and for Isham 
Mathews, Thomas P. Mathews, and William Brinkly, to 
deliver unto them the said property.” The bill then sets 
out that, by his will, the testator had given to his mother, 
Mary Brinkly, property that belonged to her; and that 
after his death, she elected to hold and retain her own 
property, and shortly thereafter died. The plaintiffs claim 
the $3,000 legacy as a gift, and call upon the defendant 
to pay it over and account for the interest, and a gene- 
ral account, and state that the defendant, Mary Brinkly, 
was born soon after the making of the will and before 
the death of the testator. 

The defendant, Mathews, admits the facts set forth in 
the bill, and prays the decision of the Court, in the con- 
struction of the several devises of the will—submits to 
an account, and avers his readiness and desire to dis- 
eharge himself of the duties of his office. The answer 
ef M. Brinkley is one of form. 


No counsel in this Court for the plaintiffs. 
B. Moore, for the defendants. 


Nasu, J. The construction of this will presents no 
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legal difficulty ; it is one purely of intention. What did 
the testator intend? This is to be gathered from the 
paper itself. ‘The plaintiffs claim the legacy of $3,000 
as a gift in solido, and that they are entitled to its prompt 
payment by the defendant. In this we think they err. 
The testator had three individuals in view, as objects 
of his bounty—his wife, his mother, and such child as 
might be born to him thereafter. At the making of the 
will, he had noissue. His leading purpose seems to have 
been, to provide for the education of such child or children 
as he might have, and their maintenance, and that of his 
wife and mother, until his eldest child should arrive to the 
age of twenty-one years. With this view, he directs that 
the property he had previously, in the will, given and loan- 
ed to his wife, together with all the rest of his property, 
shall remain on his plantation under the care of his trus- 
tees and executors, “and the profits arising therefrom 
to go to the benefit of my wife Martha, my mother, Mary 
Brinkly, and the education of my children, should I 
have any, until my oldest child, should I have any, arrives 
at the age of twenty-one years.” This is the general in- 
tention of the testator in the will, and is to govern in its 
construction ; and other particular dispositions are to be 
construed in subordination to it, notwithstanding any ap- 
parent inconsistency with it. In the previous part of the 
will, the testator has given to his wife several tracts of 
Jand and certain negroes, and then says, “I also loan her 
$3,000.” This loan is however accompanied by a provi- 
so, by which it may be conevrted into an absolute gift. 
If she has by the testator no child or children, the loan 
becomes an absolute gift. But in the event of the testa- 
tor’s having children, the gift continues a loan, until the 
other contingency occurs—their death under age without 
issue. One of the contingencies pointed out by the tes- 
tator has occurred, to-wit, the birth of a child, and that 
child is still alive, under the age of twenty-one years. 
The pecuniary legacy is still a loan, and will so continue 
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until determined by the death of Mary Brinkly under age 
and without leaving lawful issue. What is to become of 
this legacy in the intermediate time? Is it to be taken 
into possession by the plaintiffs. and, if so, do they hold 
it as a loan to their separate use, or do they hold it bur- 
thened with a proportionate contribution, out of the in- 
terest, towards the education and maintenance ef Mary 
Brinkley. The language of the will, in creating the 
fund for the joint interest of the legatees. is obseure, so 
far as the pecuniary legacy is concerned. All the pro- 
perty is to be kept together on the plantations: is the mo- 
ney to be kept there? No. In seeking into the inten- 
tion of a testator, we are often compelled to transpose 
words and sentences, and always look to the whole of 
the clause and sometimes to the whole will. In this 
case, applying the rule reddendo singula singulis, ren- 
dering each according to the subject matter of each, 
there is no incongruity or obscurity in the clause. The 
property, which is to be kept together, is that which is 
given as well as loaned to the widow, and the money is 
the only Joan. How remain together? as the testator 
had kept them. The negroes, and the horses and cattle 
in the cultivation of the soil, the household and kitchen 
furniture in the places appropriated to them, and the 
money in such place and used in such way as the execu- 
tors or trustees might deem most advantageous to those 
interested in the fund. We are of opinion, then, that the 
plaintiffs are not entitled to have the pecuniary legacy 
raised at this time—that sum forms part of the joint fund 
of which the profits belong to the widow and child equal- 
ly, until the period of division shall arrive, as provided 
for in the will. Should Mary Brinkly die under age and 
without leaving issue, the money becomes an absolute 
gift to the plaintiffs ; or should she arrive at age or die 
leaving issue, and her mother surviving, the mother will 
then be entitled to the loan for life. The testator lends 
to his wife, all of his household and kitchen furniture, 





JUNE TERM, 1846. 


a Bowers v. Mathews. 


during her life or widowhood, and the defendant, the 
executor, asks the direction of the Court as to its fur, 
ther disposition. Mrs. Brinkly having married, her life 
estate in severalty in the furniture, in any event, can 
never arise. The furniture is however to be kept with 
the rest of the property, as a joint fund. The testator no 
doubt expected, that the mother and the child would live 
together and intended the furniture should continue in 
the house for their joint use. As to the third enquiry, 
we have in substance replied to it already. and cannot 
better express our opinion than in the language of the 
answer. So far as we are able to discover the general 
intention of the testator, it appears to be that all his pro. 
perty is to be held for the common use of his widow and 
his child, Mary Brinkly, until the Jatter shall arrive at 
age or die under age without leaving issue. And the 
testator directs that it shall be kept by the executor. The 
maintenance and education of Mary Brinkly is not a 
charge upon the property in the hands of the widow—but 
the latter is only entitled to receive from the executor her 
portion of the profits of it annually—it remains in the 
hands of the executor. 

As to the negroes obtained by the testator from John 
Knight’s estate, we are of opinion, that none of them, 
under the devise, pass to the plaintiff, Martha, but such 
as are of the original stock, and that the devise to her 
does not embrace any of those who were born be fore the 
date of the will, but that the plaintiffs are entitled tosuch 
as have been born of the original stock since, and such 
as may be born before the period of division may arrive. 
Our opinion upon the proper construction of this will may 
be summed up in a few words. The testator has thrown 
his whole property, real and personal, into a joint fund to 
be held by his executor, in the manner specified in the 
will, the profits to be divided equally between the plaintiff 
Martha and the defendant Mary. The division of this 
joint fund is contingent upon the happening of one or 
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two events, either the arrival at age of Mary or her death 
before that period. Should the defendant Mary die under 
age and without leaving issue, the loan of the $3,000 be- 
comes an absolnte gift to the plaintiff Martha. But if 
Mary arrives at twenty-one years of age, or dies before 
that period and leaves issue, the legacy still continues a 
loan and the plaintiff will be entitled only to the interest 


on the whole sum. 

The costs must be paid out of the fund, as the proceed- 
ings are manifestly instituted to procure directions to the 
executor as to the performance of his trust. 


Per Curiam. Decree accordingly. 


DAVID P. WEIR AND WIFE vs. THOMAS R. TATE & AL. 


An executor cannot take land in the payment of debts due to his testator, 
and his purchases are on his own account, unless at the election of those 
entitled to the estate. 

Uatil the parties so elect to take the land, the executor is chargeable for the 
price given for the land, or the land itself would, in a Court of Equity, 
have the character of personalty. 

Where an executor sells land under a power contained in the will, the pur- 
chaser claims under the will, as if the devise had been to him; and there- 
fore the widow of an heir of the testator has no right to dower in such land. 

The wife of a mortgagee in fee, after forfeiture, may recover dower at law; 
but in equity she is subject to be redeemed as the husband’s heir is, because 
equity considers the mortgagee as a trustee for the mortgagor from the 
first. Therefore, a Court of equity will not decree dower in such a case, 
when applied to in the first instance. 

Where a husband is entitled only to a remainder in fee, after the termination 
of a life estate, which is existing at the time of his death, the wife cannot 
be endowed, for the right of dower only attaches to the immediate estate 
of freehold as well as the inheritance. 

An estate fer years, prior to the estate of inheritance limited to the husband, 
does not prevent the seizin of the immediate estate of inheritance by the 
husband, and the wife will be dowable of the land, subject to the term. 

If rent be reserved on the term, the widow, endowed of the reversion, is ‘en- 
titled to her share of the rent. 
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But if the preceding term yields no rent, as where there is a gift by will, for 
example, to one for a term, remainder to auvother in fee, the wife of the 
latter, though she has a right of dower and theugh it may be assigned her, 
takes subject to the term, and ean neither enter nor receive any profits, 
until the termination of the term. 

The same rules apply to all chattel interests im land, as well as to terms 
strictly speaking. 

Thus, when a testator devised a cotton factory and all its appurtenances to 
his three children, to be equally divided among them as also the profits, 
when the youngest should arrive at twenty-one years of age, and in the 
meantime that the factory should be carried on under the sole manage- 
ment and direction of the executor, until such period of division, and the 
profits were to be suffered to accumulate ; and one of the children died be- 
fore such period, leaving a widow’: Held, that this was such a chattel in- 
terest in the executor, ae though it did not prevent the assignment of 
dower, yet postponed the enjoyment of it until the time appointed for the 
division. , 

A devise of land to “ three ehildren, to be kept together as joint stock until 
the youngest shall arrive to the age of twenty-one, and then the whole 
property and its increase to be divided equally between them, to each one 
third part,” ereates a tenaucy in common and not a joint tenancy, being 
a gift of undivided property in joint shares. 

The act of 1784, Rev. St. ch. 43, sec. 2, abolishes the right of survivorship, 
in the case ef joint tenancy, and gives the share of the joint tenant, dying, 
to his heirs. But, when the heir takes as heir, the whole interest is aeces- 
sarily in the ancestor, and he becomes absolutely tenant of the fee, to 
which dower is incident, and, so also, the power ef devising. 

The provision in the act of 1836, Rev. Stat. 121, sec. 1, which gives a right 
of dower to lands of which her husband died seized and possessed, is to 
receive the same construction as the act of 1784, which gives the dower 
in lands, of which the husband was “ seized or possessed.” The mistake 
is a clerical one, and nene of the profession ever understood what was 
understood in the original law by the words “‘ or possessed.” 

In point of law, too, the owner of the inheritance is not only seized, but 
is said to be possessed, fer the purposes of dower and curtesy, when the 
reversion is not after a freehold, but after a term for years only. The 
possession of the tenant for years is the possession of the rev ersioner. 


Cause transmitted by the Court of Equity of Guilford 
County, at the Spring Term 1846, to the Supreme Court, 
by consent of parties, the cause having been set down for 
hearing upon the bill, amended bill, answer and amended- 
answer. 

This is a bill for dower, filed by the widow of the late 
Absalom T. Humphries, and by her second husband 
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against the devisees of the first husband and others. The 
cause is set for hearing on bill and answer, and by them 
the case is as follows: 

Henry Humphries, late of Greensborough, and the father 
of Absalom 'T’. Humphries, made his will on the 18th of 
February, 1840, and died soon afterwards. He therein 
devised and bequeathed, amongst other things, as follows: 
“| give my cotton factory, with all the machinery thereto 
attached or belonging, together with all the lands and 
buildings of every description attached to or adjoining 
the factory, including the town, lot, on which the old cot- 
ton gin (now converted into a lumber-house) and my 
stables stand; also all my negro slaves; also all the 
stock of cows, horses, wagons and other vehicles (except- 
ing the family carriage); also the tract of land of 100 
acres adjoining Crowson and others, which was bought 
of Washington Adams: also the tract of 55 acres pur- 
chased of the widow Forbes, adjoining John M. Morehead, 
to my three children, Nancy Tate, Absalom T. Humphries, 
and Sarah L. Humphries, for ever; but to be kept to- 
gether, and managed as joint stock, for the benefit of all 
three, until my daughter Sarah L. shall arrive at the age 
of 21 years, or marry, and then, upon the happening of 
either event, the whole of said property and its increase 
and profits shall be equally divided between them—to 
each one-third part. I further give and bequeath to my 
said three children the stock on hand at my death belong- 
ing to the said factory, consisting of wood, yarn, raw cot- 
ton, cloth, paper, labels, twine, oil, &c. &c. &c. to be kept 
jointly and divided as the property mentioned in the fore- 
going clause. And that my children may know the 
amount of stock they commence with, | direct an inven- 
tory to be taken by my executor; and, further, it may not 
be amiss to let my children know, that the factory, land, 
and buildings, exclusive of the negroes, are worth under 
good management $100,000: The said stock, after the 
inventory is taken, is to be used to carry on the operations 
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the operations of the factory. Fourthly: To my son in 
law, Thomas R. Tate, in whose prudence and honesty I 
have unbounded confidence, I leave the superintendence 
and management of the cotton factory and its operations 
until the time shall arrive for a division; and for his ser- 
vices in said management I give him $1,000 annually 
during his management out of the profits of the factory. 
Fifthly: 1 give to my son Absalom ‘Tl. my large brick 
dwelling house in Greensborough, together with the lot 
on which it stands, and the other houses thereto attached, 
to him and his heirs. But [ desire and direct my daugh- 
ter Nancy Tate and her family, and my other two children, 
to have the use of the same, free of rent, until the division 
takes place, as mentioned in the foregoing clause ; and I 
also direct the store room, counting-room, and cellar, (in 
said house) to be rented out until the said division takes 
place, and the profits to be equally divided among my 
three children. Sirthly: I direct my executor to sell 
the house and lot in Greensborough, occupied by W. Wood- 
burn; the tract of land purchased of Mather Young, the 
tract of land deeded to me by William Slade, containing 
50 or 60 acres, in Rutherford, and all my other real es- 
tate not herein mentioned: to be sold by him in such 
parcels, when and upon such credit and terms as he 
shall deem best. Seventhly: I give all the money be- 
longing or due to me, and all moneys arising from the 
sale of any of my property, herein directed to be sold, 
to my said three children. I give to my son my clock 
and all furniture belonging to my hall-room; and to my 
three children all the other household and kitchen furni- 
ture. Lastly, I appoint my said son-in-law, Thomas R. 
Tate, the sole executor of this my last will.” 

The testator had but the three children mentioned in 
his will. Up to 1835, he resided in the brick dwelling 
house mentioned in the will, and his daughter, Mrs. Tate, 
and her husband—who had then intermarried—resided 
with him. In that year Mrs. Humphries died, and the 
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testator then removed to a small house on his factory 
property, which was near to Greensborough, and thence- 
forward resided there for the convenience of attending 
to that property. He, however, left the brick dwelling- 
house in the occupation of Mr. Tate and Mrs. Tate, with 
whom Absalom T. then about 12 years of age, and Sarah 
L. then 7, lived; and this continued to be the state of 
things until the testator’s death in 1840. After that 
event, the family continued to reside together as one 
family in the same house, and upon the marriage of Ab- 
salom T. at the age of 19, in 1842, he brought his wife 
to reside there and they lived as before, until, upon a dif- 
ference between Absalom T. and his wife, they separated 
early in 1844, and she returned to her father and remain- 
ed there until after the death of herhusband The other 
daughter, Sarah L., has lived with Mr. and Mrs. Tate 
at all times, until she was recently sent to a school in 
New Jersey, where slie now is, and is about 18 years old. 

The cotton factory is worked by steam power, and is 
situated on a piece of land adjoining Greensborough, con- 
taining about 25 acres, on which are the necessary houses 
for artificers and the other purposes of the factory ; and 
the land, mentioned in that clause of the will, as purchased 
from Adams and from Forbes, were appendages of the 
factory and had been purchased and used solely for the 
purposes of getting wood, and are almost indispensable 
to it, as there is a daily consumption of five or six cords. 

Of the land mentioned in the 6th clause, the defendant 
Tate, as executor, sold the house and lot occupied by 
Woodburn for $3,000 in 1842, before the marriage of Ab- 
salom T. Humphries, has recently sold for $500 the land 
in Rutherford which his testator purchased from Slade at 
$250, and it does not appear that any other profit has 
been derived from it. The other tract mentioned in this 
clause, as the tract purchased from Mather Young, has 
not been sold ; and the answer states the title to be as 
follows. One Mitchell contracted for the purchase of it 




















JUNE TERM, 1846. 269 


Weir v. Humphries. 











from Young at the price of $800, and paid $400 thereof, 
but was unable to pay the remaining $400; and at the 
request of Mitchell, the testator, H. Humphries, a num- 
ber of years before his death, advanced the same upon a 
written and sealed contract between them to this effect, 
namely, that Young should convey the premises to Hum- 
phries in fee, (which he accordingly did,) and that when- 
ever Mitchell should pay to Humphries the said sum of 
$400 with the interest thereon, the latter would convey 
in fee to the former ; but, if he did not make such pay- 
ment in Mitchell’s life, that then the land should belong 
absolutely to Humphries, but that Mitchell and his wife 
should have the enjoyment thereof for their lives and 
that of the survivor ; that, under that contract, Mitchell 
entered and has been in possession ever since, and. he 
and his wife are both living, and will probably never call 
for a conveyance, as the principal and interest now con- 
siderably exceed the value of the land. 

Absalom T. Humphries, just after coming of age, made 
his will, dated September 24th, 1844, and died in Novem- 
ber following. By it he gave to his wife one-third of his 
personal estate, and also gave to her, for her life, one- 
third of his real estate. He gave to Absalom H. Tate, 
his nephew and the son of Thomas R. Tate, the dwel- 
ling-house and lot in Greensborough, which had been de- 
vised to him by his father, and the furniture therein ; 
and, with one or two trivial exceptions, he gave the resi- 
due of his estates real and personal to Thomas R. Tate, 
whom he appointed executor. From the will, his widow, 
probably to entitle herself to a year’s allowance under 
the late act, entered herdissent. The bill is filed against 
Mr. and Mrs. Tate and their infant son, Absalom H. Tate 
and Sarah L. Humphries ; and it prays that dower may 
be immediately assigned specifically in the dwelling- 
house, in the factory and lands attached to it, and in the 
real estate ordered to be sold ; or, if the plaintiff be not 
entitled to that, then that one-ninth part of a reasonable 
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rent for the dwelling-house be annually paid to her until 
Sarah L. shall arrive to full age or marry, and, upon that 
event, that one-third of the rent thereof shall be thus 
paid to her; and that also proper accounts may be taken 
of the profits of the cotton factory, so as to ascertain 
whether it be necessary to retain, besides the original 
stock, all the profits now accruing in order to carry on 
the factory, (which the plaintiffs deny to be so,) and that 
dower may be assigned to her in the said lands and fac- 
tory in metes and bounds, or that, until the marriage or 
full age of Sarah L., one-ninth part of the profits there- 
of accruing or that may accrue, since the death of her 
husband, may be paid to her annually; and also dower 
of one-third of the share of the other lands devised by 
H. Humphries to his son, or the interest on one-ninth of 
the purchase money obtained therefor. 

The answers submit whether the plaintiffs can have 
dower in any of the Jands devised by Ilenry Humphries; 
and they insist that, at all events, the son’s widow is not 
entitled to have it assigned, until Sarah L. shall have 
arrived at full age or married, and that in the meanwhile 
Mrs. Tate and her children and Sarah L. are entitled to 
the exclusive use of the dwelling house for their resi- 
dence ; and that the profits arising from the rent of the 
store and counting-rooms and cellar, and the profits of 
the factory and the proceeds of the land directed to be 
sold, form a personal fund to accumulate or be divided 
among the three children or their representatives. 

The defendant, Thomas R. Tate, states further, that a 
customer, who dealt largely fur years on credit, before 
and after the death of the testator, became insolvent and 
made an assignment for the benefit of his creditors, in- 
cluding the testator’s estate ; and that at a sale of the 
property by the assignees, (during the life of Absalom T. 
Humphries, as we collect,) he, Tate, in order to make the 
effects bring a fair price and to save as much of the debt 
as he could, became a bidder, and purchased a tract of 
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land-containing 420 acres and took a conveyance to him- 
self. He states, that the price was paid in the debt due 
to the éstate, and that he considered himself acting ex- 
clusively for the benefit of the estate, and that the only 
reason why he took the conveyance to himself was for 
the convenience of making sale of the land and bringing 
the proceeds into the funds of the factory, to which they 
properly belong: that he has been as yet unable to sell 
it, though it is fully worth the price which he bid for it, 
and, in the mean while, he has had it cultivated by the 
factory hands, who used the crops for provisions. 


Badger, for the plaintiffs. 
Morchead, for the defendants. 


Rurrin, C.J. Withrespect tothe tract of land purchased 
by the executor, the Court can make no conclusive declara- 
tion inthe present state of the case., We donot even under- 
stand the executor, as wishing it to be considered as real 
estate of the plaintiff’s husband ; but, rather, that it should 
be deemed a part of the factory property, and to be sold 
and accounted {for as personalty, in the stead of the debt, 
which paid for it. Whether he would have aright to 
have it thus treated, might admit of doubt; for prima 
facie an executor cannot take land in the payment of 
debts and his purchases are upon his own account, unless 
at the election of those entitled to the estate. It does not 
appear that Absalom 'T, Ilumphries made an election, or 
that he knew the facts, in his life-time. The executor 
himself, who has since become the executor and residuary 
legatee of A. T. H. cannot elect to the prejudice of the 
widow. We cannot tell, what she will elect. This land 
is not mentioned in the bill at all, but the facts respecting 
it are found in the answer exclusively; and the plaintiff 
has not informed us, what she wishes. Unless she should 
choose to have it treated as a purchase for the benefit 
of her husband, and, further, to consider it as his land in 
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therein,) no question can arise touching it in the present 
suit. For, unless she thus elects, then as between Mr. 
Tate, as the executor of If. Humphries, and her husband 
and herself, the executor is chargeable to the estate either 
for the price given by him for this land to his own use, or 
the land itself would in this Court have the character of 
personalty, as a part of the joint factory property.. In 
either case, it would be taken out of this course, in which 


‘the plaintiff is seeking alone for dower out of the real 


estate. It is apparently so much more to the advantage 
of the plaintiff not to treat this interest as land vested 
in her husband, in which case she would have a life es- 
tate in one-third of her husband’s third, but rather as 
personalty, or as a liability of the executor for the price 
he gave for it out of the joint funds, in which case she 
will have absolutely a third of her husband’s third, that 
we do not anticipate, she will elect to treat it as real es- 
tate. But it is possible she may wish to do so; and if 
she should, it will be then time enough to determine 
whether she can make the election, and the effect of it in 
this suit. Until she shall elect or offer to elect to treat 
it as land, it is prima facie not so; and therefore the 
plaintiff cannot for the present be declared entitled to 
dower in it. 

The proceeds of the lands sold by the executor, under 
a power for that purpose, go also, by the express provis- 
ions of the will, to swell the testator’s personal estate, 
given to his three children. In that form the plaintiff 
will have the benefit of it in her suit for a distributive 
share of her late husband’s estate. No profits were re- 
ceived since the death of Absalom T. Humphries from 
the two parcels sold; and, the purchaser, by the execu- 
tion of the power, claims under the will, which created 
the power, in the same manner as if the devise had been 
to him ; and therefore the legal title, which descended to 
the heirs from the testator, was surperseded, and the right 
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to dower therein, discharge* even at law and much more 
in this Court. 

The plaintiff cannot have dower in the Jand conveyed 
by Young, according to the agreement between Mitchell 
and H. Humphries, viewing it either in the light of a 
mortgage or security for that part of the purchase money 
which Humphries advanced, or as an estate in fee in H. 
Humphries subject to the life estate of Mitchell and his 
wife.’ It is true, the wife of a mortgagee in fee, after for- 
feiture, may recover dower at law; but in equity she is 
subject to be redeemed as the husband’s heir is, because 
equity considers the mortgagee a trustee for the mortga- 
gor or his personal representative. Nash v. Preston, 
Cro. Car. 190. Therefore, when the wife applies in the 
first instance to the Court of Equity for dower, it cannot 
be decreed to her upon the score of her legal right, when 
it is disclosed, that in conscience she cannot keep it. 
Neither can she have dower in this land in the other as- 
pect in which it may be viewed. For if the instrument 
between Humphries and Mitchell, which is not laid before 
us, be a legal conveyance of a life estate to the latter, 
the wife cannot have dower for want of the seizin of the 
husband ; for the right of dower only attaches to the im- 
mediate estate of freehold as well as the inheritance, and 
here the tenant for life was living at the death of the 
husband. But if the contract was executory, merely, 
still it would convert the vendor and his heirs into trus- 
tees for the vendee of a life estate; and that, in this Court, 
is deemed the ownership of the land, and, being outstand- 
ing, defeats the wife’s dower, in equity. 

But of the dwelling-house and lot, and the factory and 
the lands attached, the wife has, in the opinion of the 
Court, the right of dower, though she cannot be let into 
possession as yet, nor have a decree for a share of the 
profits or rents. An estate for years, prior to the estate 
of inheritance limited to the husband, does not prevent 
the seizin of the immediate estate of inheritance by the 
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husband, and the wife will be dowable of the land, sub- 
ject tothe term. Bates v. Bates, 1 Ld. Ray. 326, Co, Lit. 
29, b. 32, a. If rent be reserved on the term, the widow 
endowed of the reversion is entitled to her share of the 
rent. Wheatly v. Best, Cro. Eliz. 564. Stoughion y. 
leigh, 1 Taunt. 402. But if the preceding term yields 
no rent, as when there is a gilt by will, for example, to 
one for a term, remainder to another in fee, the wile of 
the latter, though she has a right of dower and though it 
may be assigned her, takes subject to the term, and can 
neither enter nor receive any profit, till the determination 
of the term. The same rule applies to all chattel in- 
terests in land as well as to terms, strictly speaking. 
Park on Dower, 73. Thus, where one devised, that, if 
his personal estate should not be sufficient for payment 
of his debis and legacies, his executors should pay them 
out of the profits of his real estate, and then to his son in 
tail, and the son married and died before the debts were 
paid ; it was held that the executors had but a chattel 
interest, and that the wife had a right to dower. Co. 
Lit. 42, Hitchen v. IZitchen, 2 Vern. 403, Prec. in ch. 133. 
Similar to that is the case here, in respect of the factory 
and the real estate given with it. It is devised in fee to 
the testator’s three children. two of whom are infants 
and were incapable of managing a property of this sort, 
of which the chief value consisted in the buildings and 
machinery of a very large cotton factory; and for that 
reason, the testator intercepted the immediate devise to 
them by placing the whole property, real and personal, 
as a joint stock, under the management and keeping of 
his executor, until his youngest child shall come of age 
or marry; and, upon either of those events, he directs 
the property and all the profits, then accumulated in the 
hands of the executor, to be divided equally among the 
children. The title of all the personalty included in this 
clause was legally in the executor virtute oficie; and it 
is manifest that the interest and property of the realty 











JUNE TERM, 1846. 275 
— : 





ee 








were intended likewise to be in him for the limited pe- 
riod mentioned, because it is necessary to the power, 
which the testator bestows on him for conducting the bu- 
siness. It is impossible that it was meant the executor 
should not have the right of entry and possession, or that 
any one else, even one of the children, should have that 
right in exclusion of the executor. In the executor then, 
as executor, was vested a chattel interest, of which the 
duration cannot extend beyond the full age or marriage 
of the youngest child. Therefore the plaintiff has a right 
of dower therein, but cannot come to the enjoyment for 
the period prescribed, like it is in a recovery at law with 
a cesset executio. Co. Lit. 208, note,1 P. Wil. 137. Of€ 
course she cannot claim, as dower, any of the profits in 
the meanwhile, for they are not in the nature of rent, an- 
nexed in right to the reversion in the land, but they are 
given directly, as profits in money or other personal form, 
to the three children, and to be divided with the property 
itself, and then the plaintiff will have the benefit there- 
of in a way fully as advantageous to her. 

For a similar reason, the plaintiff has a title to dower 
in the dwelling house and lot. Although the gift of that 
property to the son in fee precedes, in the clause, the dis- 
position in favor of the two daughters and the son him- 
self for a residence, yet the intention requires that their 
order should be transposed. Then the will would read, 
that the testator gives his dwelling-house to his married 
daughter and her family and to his own two infant chil- 
dren, who were then living with the elder sister, until the 
youngest child shall come of age or marry; and upon 
that event he gives the remainder in fee to the son, who 
is dead, leaving a widow, and his youngest sister, of the 
age of 18 now alive and unmarried. It is not stated what 
family Mrs. Tate then had, further than that she certainly 
had one son (to whom the plaintiff’s husband devised this 
house) and may have had others, as she had been married 
several years; and, at all events, it was understood by 
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the testator that de might have more. ‘These provisions, 
with the gifts of the furniture in the house, and the decla- 
ration that no rent shall be payable, create a strong proba- 
bility, that the testator meant that his family should, dur- 
ing the minority of his younger children, live together as 
one family, and thence an implication that the gift was 
to them, and to the survivor of them, for their, his, or her 
personal use and enjoyment. But that need not be deter- 
mined now, since, if such be not the construction, the gift 
to the three children and the family of one of them did 
not merge in the remainder given in fee to the son, be- 
cause it was given as one term to them all. Therefore, 
if the interest of the son did not survive to his sisters by 
force of the testator’s particular intention, it yet subsists 
in his executor, yielding no rent, and therefore the wife 
must await its expiration. It is true, that parts of the 
premises are to be let by the executor, but the rent to be 
reserved is not incident to the reversion, of which the 
plaintiff seeks to be endowed, but goes into the personal 
estate and is divisible among all the children. 

The counsel for the defendants, however, took some 
other objections, deducible from twe of our statutes. 
The one is, in reference to the devise of the factory pro- 
perty, that it is a devise in joint tenancy, and that the act 
of 1784 abolishes the jus accrescendi in favor only of the 
heir of the tenant first dying, and is silent as to his wife. 
To this there are two answers. The first is, that this isnot 
a joint tenancy, but a tenancy incommon. The devise is 
to the three children—* to be kept together as joint stock 
until Sarah L. shall arrive to 21, and then the whole pro- 
perty and its increase shall be equally divided between 
them—to each one-third part” : which is an express ten- 
ancy in common, being a gift of undivided property ‘in 
distinct shares. The next answer is, that the act of 
1784 has two clauses: one, that the part of any tenant 
dying shall not go to the surviving tenant; and the other, 
that it shall descend to the heir of the tenant so dying, 
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in the same manner as estates in common. The first. is 
the important provision, being in destruction of the pre- 
vious right of the survivor; and the second is a natural 
and mere consequence from it, because the heir must 
take, if the other does not, since there is no one else on 
whom the law can throw the inheritance, unless under 
the operation of the odious principle of escheat—which 
was certainly not meant. Then. when the heir takes as 
heir, the whole interest is necessarily in the ancestor, 
and he becomes absolutely tenant of the fee; to which 
dower is incident and the power of devising. It is to be 
remarked, indeed, that the argument for the defendants 
excludes them in this case as well as the wife; for, while 
the act is silent as to the wife of the tenant dying, it is 
equally silent as to his devisees, and both Mr. Tate and 
his son must take in that character, because neither is 
an heir of the testator, Absalom T. Humphries. It is 
true, the act does not abolish joint tenancy, nor turn it 
into a tenancy in common. But it modifies it as far as 
this, that upon the death of one of the tenants, it pre- 
vents the survivor from taking any thing more than the 
share he before had, and makes what the dying tenant 
owned at his death descendible, as if it were a tenancy 
in common; which amounts to a several inheritance at 
his death in each tenant in his share, with all the rights 
and properties incident to that estate. Of consequence 
a title to dower arises to the wife, who is so much fa- 
vored in the law, that her right of dower was put by an 
ancient maxim upon the same footing with life and 
liberty. 

But another objection is taken, which applies equally 
to the factory property, and to the dwelling-house, which 
is, that the dower of the plaintiff is excluded by the pre- 
vious chattel interests of the executor, and of the three 
children, which prevented her husband from being pos- 
sessed, though seized, of the premises at the time of his 
death. This objection is founded on the Revised Statute, 
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c. 121, sec. 1, which gives a right of dower, that is, “ one 
third part of all the lands, tenements, and hereditaments 
of which her husband died seized and possessed”: So 
that, it is said, there must have been both a seizin and 
possession of the husband, to entitle the wife to dower. 
In the act of 1784, c. 204, s. 8, the disjunctive or is used, 
the words being “seized or possessed.” It was never un- 
derstood in the profession, why the term “ possessed” was 
introduced into that statute ; as it certainly was not in- 
tended, that there should be dower of terms for years, or 
that the rule of the common law should be abrogated, 
which makes a legal seizin in the husband sufficient to 
support a title to dower. Such a construction was not 
given to the act on either point. On the contrary, it was 
always held, that the term “ seized” was used in it in the 
same sense as in the common law touching dower. and 
that the only effect of the act was to change the extent of 
the right to dower from a third of the land, of which the 
husband was seized during the coverture, to a third of that 
of which he died seized. We cannot suppose the legisla- 
ture intended in the Revised Statutes of 1836 to alter the 
act of 84 in this respect. The section is printed as being 
the 8th section of the act of 84, re-enacted without amend- 
ment ; and, so far as it relates to dower; it is, leaving out 
the preamble, a copy from the act of ’84, with the excep- 
tion of the word and instead of or in the part designating 
the lands of which the wife shall be dowable. The natu- 
ral conclusion then is, that it was a mere mistake in copy- 
ing or printing; and the new act was not intended to be 
different in this respect from the former, especially in the 
very important point of excluding dower, where a term 
for years or any trivial chattel interest precedes the in- 


heritance of the husband and subsists at his death. It 
cannot be possible, that the legislature, for example, 
meant to enable the husband to bar his wife’s dower, by 
making a lease for a year, and keeping it on foot from 
year to year to his death: which would be a complete 
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destruction of the right, except at the will of the husband. 
Therefore the Court holds, that, notwithstanding the use 
of the copulative conjunction in the act of 1836, instead 
of the disjunctive, as in the act of ’84, the recent act 
should receive the same construction in this respect that 
was put on the former. In point of law, however, the 
owner of the inheritance is not only seized, but is said to 
be possessed, for the purposes of dower and courtesy, 
when the reversion or remainder is not after a freehold, 
but after a term for years only. The possession of the 
tenant for years is the possession of the reversioner. At 
the time that the titles by dower and courtesy were es- 
tablished, the interest of a termor was so little regarded, 
as not to form an impediment to the rights or remedies 
of the reversioner, to which he would be entitled if in the 
actual possession. This was the foundation of the rule 
originally, which let in dower and curtesy in such cases. 
Park on Dower 78. But even now the possession of the 
tenant is considered that of the reversioner for most pur- 
poses, but that of protecting the interest of the tenant, as 
an estate, against the wrong of the reversioner. Roper 
on Hushand and Wife 861. As we have seen before, a 
term did not impede dower; and that is not to be attrib- 
uted to the rule, that the title to dower attaches to a 
legal seizin. For, the same is true of curtesy, though to 
that legal seizin is not sufficient, but actual seizin is re- 
quisite. If the wife be seized of the inheritance. subject 
to a term for years, such chattel interest will not prevent 
the wife’s seizin of the freehold and inheritance, as re- 
quired to found the right to curtesy; as the possession 
of the lessee is the possession of the wife, as the owner of 
the freehold and inheritance. Co. Lit. 29, a. note 1. 
Where a woman inherited an estate tail, which was un- 
der leases for years, and died before she or her husband 
had received rent, Lord Harpwicke upon the bill of the 
husband declared him entitled to the rents in arrear, and 
also to curtesy in the estate; because he considered the 
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possession of the lessees to be that of the wife, and thus 
to give her for this purpose the actual, and not the mere 
legal, seizin. De Grey v. Richardson, 3 Atk. 469. If, 
then, the act of 1836 changed the preceding law, so as 
to require actual, and not legal, seizin, merely, to consti- 
tute a title to dower, there would in this case be that 
species of possession in the wife, which amounts to actual 
seizin, and complies with the letter of the act. But, for 
the reason before given, the Court entertains the opinion, 
that the one act was intended to be taken from the other, 
and therefore that, notwithstanding this accidental vari- 
ance, they are to be received in the same sense. 

The Court therefore holds, that Absalom T. Hum- 
phries’ widow is entitled to dower in the dwelling-house, 
lot and out-houses, and in the factory land and tracts de- 
vised with it. mentioned in the pleadings; but as her 
husband could not have called for a division, and his en- 
joyment was temporarily suspended by his father’s will, 
which gave the enjoyment to others, not rendering rent, 
she must also wait for the same period before she can 
have a decree for the enjoyment of her widow’s estate. 

It will be perceived, that the case has been treated as 
if the provision for the plaintiff in her husband’s will had 
no effect whatever, after her dissent entered, and as if 
he had died intestate. It has been thus treated by the 
Court, because the counsel for the parties presented the 
case in that manner, and because, with the counsel, the 
Court has not perceived, that it would make any differ- 
ence to these parties, whether the provision in a will for ' 
a wife is good pro tanto, notwithstanding her dissent, or 
is, upon her dissent, to be disregarded altogether. We 
have not thought it necessary, therefore, to give any 
opinion on that point. 


Per Curiam. Decree accordingly. 
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Where a bond is, on its face, payable to a guardian for the benefit of his 
ward, this is prima facie notice to one, who takes an assignment of it, 
that it is the property of the ward and subject to his equities. 

More especially is this the case, where the bond is taken in payment of the 
personal debt of the guardian, and where it is taken at an oppressive 
discount. 

The case of a guardian disposing of securities for money belonging to his 
ward, is stronger against him than that of an executor disposing of the as- 
sets of the estate ; for it is not so obviously necessary that the guardiaw 
should have such a power, as that the executor should, because infants 
usually come to their property, as the surplus of settled estates, and caw 
hardly be properly in arrears to their guardian. 

Yet in the case of an executor, if the person who takes a security from him, 
knows that the executor is raising money on it, for purposes not connected 
with the affairs of the estate, and more especially when the executor uses 
the testator’s effects to pay his own antecedent debt to that person hism- 
self, it is deemed an act of concerted fraud between the two, and the 


owners of the property have a right to re-claim it. 
The cases of For v. Alexander, 1 Ired. Eq. 340, Bunting v. Ricks, 2 Dev- 
and Bat. Eq. 130, and Powell v. Jones, 1 Ired. Eq. 387, cited and approved. 


Cause removed from the Court of Equity of Northamp~ 
ton County, at the Spring Term 1846. 

The following appeared, from the pleadings and proofs, 
to be the facts of the case. 

In October, 1836, Samuel Spruill was appointed the 
guardian of Robert Cannon, an infant. He gave bond in 
the sum of $15,000 with the plaintiffs as his sureties, 
with three other persons, who have since become insolvent 
or removed out of the State. In a few days Spruill -re- 
ceived about $3,500 for his ward; and on the 8th of 
March, 1837, he took from one Junius Amis a bond for 
the sum of $1,758 121-2, payable to Samuel B. Spruill, 
“guardian of Robert Cannon,” and bearing interest from 
date. Spruill was indebted to the defendant, Bowden, on 
notes for about $1,200, and, upon being required to make 
payment, he agreed to let Bowden have the bond of Amis 
at 10 per cent. discount, in discharge of his notes to Bow- 
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den as far as they went, he, Spruill, receiving the differ- 
ence, between seven and eight hundred dollars, in cash. 
Upon this agreement, Spruill endorsed the bond in blank 
and delivered it to Bowden, who afterwards received the 
money from Amis. Spruill was known to be embarrass- 
ed, and afterwards became insolvent and was removed ; 
and the succeeding guardian sued him and the present 
plaintitis on their bond, and recovered judgment in Feb- 
ruary, 1842, for $6,211 22, which. the plaintiffs have 
uearly paid. The plaintiffs then filed this bill against 
Bowden, Spruill, and their three co-sureties, praying that 
Bowden may be compelled to account for the money re- 
ceived from Amis, and apply it, as far as necessary, in 
satisfaction of the sum still due the ward on the judg- 
ment, and the residue to reimbursing to the plaintiffs the 
sum paid thereon by them. The bill states that the mo- 
ney, for which Amis gave his bond, belonged to the in- 
fant Cannon, and that Bowden knew that fact when he 
took the bond, and that, in truth, the bond was the pro- 
perty of the ward. 

Bowden answered and stated, that he did not know or 
admit, that the bond of Amis was given in consideration 
of money or eflects, belonging to Robert Cannon ; and, if 
such was the fact, he denied, that he had such knowledge, 
at the time he purchased and paid for the said bond. 
“On the contrary,” he says, “he then believed that the 
bond was the property of Spruill, and that he was well- 
authorized to sell and dispose of the same. It is true, 
the bond was payable to said Spruill, as guardian of 

tobt. Cannon, on its face; but it is, as this defendant 
hath understood, a frequent practice of persons, who are 
guardians, to take bonds for their personal claims in the 
same way, and that was, as this defendant had under- 
stood from the said Spruill, the practice pursued by him. 
Besides, the bond was executed by but one obligor, and 
the defendant knew that, by law or uniform custom, 
guurdians take sureties for money due their wards. If 
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the face of the bond be sufficient in law to charge him 
with notice, that it was the property of the ward, he must 
submit to be thus charged; but no such notice was in 
fact conveyed to this defendant thereby, nor did he have 
such notice from any other source.” 

The defendant proved by a witness, that. he enquired 
of the witness, what the circumstances of Amis were, 
and was told by him, that he was then surety for others, 
and the witness also stated, that,on the same day on 
which the defendant got the bond, Spruill wanted to sell 
it to him, and that the witness asked 12 1-2 per cent. dis- 
count. And he proved by another witness, that, some 
short time after Bowden got the bond, Spruill said that 
although the bond was payable to him as guardian, he 
had funds amply sufficient to pay his ward. 

It appears by the accounts, returned by Spruill as guar- 
dian, to the County Court, in February 1837, that there 
was then a balance of cash in his hands of $3,223 87, 
and the sum was increased each year until his removal 
in 1840. 


B. Moore, for the plaintiffs. 
Badger, for the defendants. 


Rurrix, C. J. The Court is of opinion, that the plain- 
tiffs are entitled to the relief they ask. It is clear, that, 
at the time Spruill let Amis have the money and took the 
bond, he had in his hands a larger sum belonging to the 
ward, which it was his duty to put out at interest. When 
he lent the money and took a‘bond payable to him, as 
guardian, it was an appropriation of this debt to the 
ward; at all events, as against Spruill himself. It is 
true, the bond does not appear in the guardian account 
of February 1839; but that can make no difference, if it 
really belonged to the ward, because in that case it was 
the duty of the guardian to return it, as an investment 
for the ward. The omission of the duty cannot injuréthe 
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ward. We think it cannot be doubted, if Spruill had 
died and left this bond payable to him as guardian, and 
he had been found to have been indebted to the ward at 
the time he took the bonds, at the time of his death and 
at every intermediate period, in a larger amount than 
that of the bond, that a Court of Equity would have com- 
pelled his executor to deliver it to the infant, as his pro- 
perty, in preference to applying it to the guardian’s gene- 
ral creditors. Taking it payable to him, as guardian, 
could, prima facie, have no other object than to designate 
it as a portion of the ward’s estate and set it apart ac- 
cordingly. His subsequent declaration, that he had funds 
amply sufficient to pay the ward, has no effect against 
the ward’s right. He did not mean, that he had never 
considered the bond as belonging to the ward. But we 
collect rather the reverse, from his reference to the form 
of the instrument. All he meant was, that notwithstanng 
he had made the bond the ward’s, by the manner in which 
it was taken, and hence he might be supposed to have 
acted wrong in parting from it, as he had, and for the pur- 
poses he had, yet it would not really be to the prejudice 
of the ward, as he had other funds with which he could 
pay the ward. He was, in truth, apologising in a lame 
way for what appeared to be a breach of duty, and at 
the same time endeavoring to keep up his own credit, by 
holding out that the ward could not be hurt, because he had 
made the debt his own, and was able to pay it. If that 
had turned out to be true, all would have been well: for 
it is only when a trustee, who violates his trust, becomes 
insolvent, that a contest arises, by the necessity of the 
cestui que trust following his property into the hands, in 
which it was wrongfully put by the trustee, or submitting 
to the loss altogether. In this case it turned out to the 
contrary of Spruill’s expectations, or, at least his decla- 
ration, and he proved unable to make the debt good. 
Would he therefore have the right to withold the bond 
from the ward? Certainly not. If he still had it, he 
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would be decreed to deliver it to the ward. Then, prima 
facie, Bowden, who claims under it, cannot withold it. 
But he insists that he ought to be protected, for two rea- 
sons. The one is, that he had no knowledge nor just 
reasons to believe, at the time he took the bond, that it 
belonged to the ward; and the other, that, if the ward 
was the owner, yet a guardian has lawful authority to 
collect or dispose of debts to the ward, and that he is a 
purchaser for money paid, and securities surrendered. 
Upon the first point the Court holds clearly, that Bowden 
is affected with notice. The bond, upon its face, disclosed 
the interest of the ward; told that he was the equitable ow- 
ner, just as much as its being payable to the ward would 
have shown him tobe thelegal owner. But the defendant 
says, that, notwithstanding that circumstance, he did not 
in fact know it. The reason he gives, why the bond did 
not convey that information to him, is, not that the bond 
does not naturally import it, but that he had understood 
that some guardians had taken bonds payable to them, as 
guardians, for money that was their own, and that he 
had heard from Spruill that he had pursued such a prac- 
tice. But that is a most illogical conclusion, and, if tole- 
rated, would lead to serious mischief. It is an attempt 
to deny notice, which the instrument in its plain sense 
conveys, because it might be false. Although some per- 
sons might have corruptly endeavored to evade the stat- 
ute of usury, and get compound interest by resorting to 
the device supposed, yet it did not follow, that this bond 
was not what it purported to be. It stated, that it was 
the equitable property of the ward, and, in dealing for'it, 
he had to choose between the fact thus stated in it, and 
the opposite possibility or probability arising out of what 
he had heard some people had deceitfully practised. That 
was his risk ; and it has happened that he reasoned falsely 
and came to a false conclusion, as it appears that the bond 
really belonged to the ward, as it purported on its face. 
In For v. Alexander, 1 lred. Eq. 340, it was considered 
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decisive, that the bond was payable “ to R. D., guardian 
of R. R. D.” Indeed, it was not a case, upon which the 
party was put upon enquiry merely; but in itself the 
bond contained full notice, and the only question was, 
whether it spoke the truth or falsehood. The most pre- 
cise and circumstantial information would not amount to 
notice, if it could be got rid of by a person’s declaration, 
that he did not believe it, because he had heard in other 
cases of such having been done colorably. 

Upon the other point, it need not be denied, that a 
guardian has power to discount or otherwise dispose of 
a bond belonging to the ward, as well as to collect it. It 
is not so obviously necessary, that he should have that 
power, as that an executor should. The necessities of a 
testator’s estate may often require the executor to raise 
money upon the securities belonging to the estate. But 
infants commonly come to their property as the surplus 
of settled estates, and can hardly be properly in arrear to 
the guardian. Therefore it is, at all events, more suspi- 
cious in a guardian than in an executor, to be found dis- 
posing of the securities ; and one to whom they were of- 
fered, would naturally enquire for, at least, some appa- 
rently good reason for his doing so. But for the pur- 
poses of the case in hand, it may be admitted, that the 
two, a guardian and an executor, stand on the same foot- 
ing. For it is well settled, that if the person who takes 
a security from an executor, knows that the executor is 
raising money on it for purposes not connected with the 
affairs of the estate, and especially when the executor 
uses the testator’s effects to pay his own antecedent debt 
to that person himself, it is deemed an act of concerted 
fraud between the two, and the owners of the property 
have a right to reclaim it. For this position, we need 
go no farther back than the cases of Scott v. Tyler, 2 
Dick. 712 and 2 Bro. C. C. 431, and McLeod v. Drum- 
mond, 17 Ves. 153, in the latter of which, Lord Expon 
collects all the learning upon the point, and lays down 
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the rule distinctly. In conformity with the same prin- 
ciples, the cases were decided here of Bunting v. Ricks, 
2 Dev. & Bat. Eq. 130. For v. Alexander, and Powell 
v. Jones, 1 Ired. Eq. 337. And we then held, that the as- 
signee of the bond was liable to the full amount of it, 
though he paid for it partly in cash, because it was 
originally the equitable property of the ward, or other 
ccstut que trust, and had not been transferred bona fide, and 
therefore remained his property. Supposing the law 
to be the same as to executors and guardians, then, if in 
this case Bowden had done nothing more than advance 
the $700 or $800 to Spruill, he might insist en holding 
the bond as a security for it, although Spruill afterwards 
converted the money to his own use; for Bowden might 
say, he thought he was advancing it for the benefit of the 
ward. But he cannot say thatnow. The application, at 
the time, of $1,200 of it, to the guardian’s own debt to 
Bowden, and the gross oppression to which the guardian 
submitted, in order to get hold of the residue of the price 
in cash, clearly proved, that both Spruill’s integrity and 
his prudence gave way under his necessities, and ought 
to have led Bowden to expect, that Spruill would apply, 
as he did apply, the whole to his own use. It is in that 
point of view only, that the hard terms imposed on Spru- 
ill can be looked at in this case. The ward has no right 
to complain of the oppression on his guardian. But the 
guardian’s agreeing to such terms, being 10 per cent. on 
the whole bond of nearly $1,900 in order to get about 
$700 in ready money, he remaining liable on his endorse- 
ment, as he had been for his old debt, was enough to as- 
sure Bowden, that Spruill was not raising the money for 
his ward. No guardian ever raised money for a ward at 
a loss of 25 per cent. or upwards. The truth is that the 
transaction throughout was a breach of trust in Spruill, 
and in the view of a Court of Equity, a fraud on the ward ; 
and Bowden must have seen it, unless he was wilfully 
blind, and therefore he must be regarded, as concurring 
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in it, and thereby to have lost the character of a bona 
fide purchaser to any purpose, and be accountable for the 
whole bond to the ward, and, by consequence, to the pre- 
sent plaintiffs, who have paid the ward and are entitled 
to stand in his place. 


Per Curtam. Decree for the plaintiffs. 


ABRAHAM SPENCER vs. FRANK HAWKINS & AL. 


Where a series of executions issue on the same judgment, and have been 
bona fide acted on, the last of them relates to the teste of the first and 
binds the property of the defendant from that time. 

But where the original, or any intermediate writ of execution, never was de- 
livered to the sheriff, the lien is not carried back beyond the one on which 
the sheriff acted. 

Where an original fi. fa. issues to one county, and an alias to another, a 
sale by the defendant of his property situated in the latter, while the f. fa. 
was in the hands of the sheriff of the former, is good. 

Whether a trustee had authority or not, under a deed of trust for the pay- 
ment of debts, to make sale of personal property, his sale, acting in the 
capacity of trustee and in the presence and acquiescence of the cestui que 
trust, would give a good title, at least in equity. 

Where an execution, though made out, does not appear to have been issued 
by the clerk, it creates no lien. 

The cases of Palmer v. Clark, 2 Dev. 354, Hardy v. Jasper, 3 Dev. 158, 
and Freeman y. Hill, 1 Dev. and Bat. 9, cited and approved. 


Cause transmitted by consent from Granville Court of 
Equity, at the Spring Term 1846. 

The following facts appear upon the pleadings and 
proof : 

The bill charges that the defendant. Hawkins, adver- 
tised for sale, as trustee of the other defendant, a number 
of negroes: that the plaintiff attended the sale, when a 














JUNE TERM, 1846. 289 


Spencer v. Hawkins. 








negro woman named Daphne and her infant child were 
offered: that he became the purchaser. That. when she 
was put up, she was proclaimed by Hawkins in the pres- 
ence of Jones, who was present assisting in the sale, to 
be a healthy, sound negro: that he found that she was 
unsound, with a chronic rheumatism, under which he 
charges she has been laboring for many years, and which 
was known to the defendant Jones, the owner, and that, 
in consequence of such disease, she was utterly worth- 
’ Jess. The bill further charges, that by the purchase of 
the plaintiff from the defendant Hawkins, no title passed 
to him as the negro Daphne and her child were not named 
in the deed of trust ; and, further, that the negroes were 
taken out of his possession by the sheriff of Granville, 
and one G. C. Wiggins a constable of said county, as the 
property of Jones and liable to his debts, and to satisfy 
certain executions in their hands. One issued upon a 
judgment in the County Court of Franklin, at December 
term, 1841, of that Court, and which had been regularly 
issued down to June term, 1843, and also upon a judgment 
obtained in Granville County Court at August term, 1842, 
upon which executions had been regularly issued, until 
levied upon Daphne and her child, and who were sold 
under them. The deed of trust was executed on the 19th 
of February, 1842, and duly registered the 21st, two days 
after, and the sale was made by Hawkins in March, 
1842. The bill prays the contract may be rescinded. 
The defendants severally answer, admitting the sale 
of Daphne and her child by the defendant Hawkins, and 
in the presence and with the approbation of the other de- 
fendant, Jones. They both deny that Daphne was un- 
sound, but on the contrary, both aver, that at the time of 
the sale and while in the possession of Jones, she was a 
sound, healthy negro. They admit that Daphne and child 
were not included in the deed of trust, but they were 
both, at the time of the sale, under the full belief they 
were included. But they aver that the sale, being made 
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by Hawkins in the presence of Jones and by his direc- 
rection, was made by the latter, and the plaintiff acquired 
by buying and securing the price, a good and valid title. 
They further deny, that, at the time of the sale by Haw- 
kins, there were any executions against Jones which 
bound his property. 

Replications were taken to the answers, and the cause 
set for hearing and transmitted to this Court. 


Badger, for the plaintiff. 
No counsel for the defendants. 


Nasu, J. Before proceeding to the main questions in 
the cause, we Will dispose of the objections, made by the 
plaintiff, to the title from the executions, binding the pro- 
perty. It is admitted in the deed of trust, that up to the 
sale then made by Hawkins, the title to the property was 
in the defendant Jones, and liable to the payment of his 
debts. The sale by Hawkins was a sale by Jones; it 
was in his presence and by his directions. Had Jones 
the power at the time to make a valid sale of them? 
At December term, 1841, of Franklin County Court, a 
judgment was obtained against Jones and others, in favor 
of Mellvain and others, upon which an execution issued 
directed to the sheriff of Franklin, Jones being a citizen 
and resident in the county of Granvil’e. This execution 
was returned to March term, 1842, of Franklin County 
Court, by the sheriff of that county, as “delayed by the 
plaintiff.” From March an alias fi. fa. issued, directed 
to the sheriff of Granville, and returnable to the ensuing 
June term, but there is no evidence it ever was sent to 
the sheriff of Granville, or was ever in his hands. The 
record of Franklin Court states, “ upon which there ap- 
pears no indorsement by the sheriff.” From June term, 
a pluries fi. fa. issued to the sheriff of Granville, which 
is returned “ executed, &c.” Before this last execution 
bears teste, the negroes had been sold by Hawkins, to-wit, 
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on the 19th of March, 1842. When a series of execu- 
tions issue on the same judgments, and have been bona 
fide acted on, the last of them relates to the teste of the 
first and binds the property of the defendant from that 
time. But when the original or any intermediate writ 
never was delivered to the sheriff, the lien is not carried 
back beyond the one on which the sheriff acted. Palmer 
v. Clark, 2 Dev. 354. And when an original fi. fa. is- 
sued to one county, and an alias to another, a sale by the 
defendant of his property, situated in the latter county, 
while the fi. fa. was in the hands of the sheriff of the for- 
mer, is good. Hardy v. Jasper, 3 Dev. 158. - Here there 
is no evidence that the alias ever left the clerk’s office of 
Franklin—it was then, as to the question now before us, 
as if it never had been made out by the clerk. The first 
precept, that came to the sheriff of Granville, was the 
pluries, and that issued from the June term, 1842. In the 
March preceding the negroes had been sold. As to the 
execution in favor of Cooper, it bore teste of August term, 
1842, subsequent to the sale by five months. These are the 
Court executions, under which the negro Daphne was ta- 
ken out of the possession of the plaintiff and sold. The 
child of Daphne was taken by G. C. Wiggins, as a consta- 
ble, under an execution in favor of one Gaylard, issued 
by a magistrate on the 3d of March, 1843. So far then 
as these executions were concerned, the sale under them 
did not divest the plaintiff, Spencer, of the title he had 
acquired by the sale tohim. Hawkins professed to sell as 
a trustee of Jones, and in that character, conveyed the ne- 
groes to Spencer. Jones was present, assenting to and 
directing the sale. Under the deed of trust, Hawkins 
had no power to sell. If then, Spencer did not acquire a 
legal title, he acquired such an one as this Court would 
protect. Jones would not be permitted to set up any title 
in himself. If Jones still had the legal title, it was a ti- 
tle without an interest, and a Court of Equity would com- 
pel him to convey to the purchaser. The purchasers at 
66 
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the sale made by the sheriff of Granville and the consta- 
ble, Wiggins, acquired only the right which was in Jones 
at the time of the sale with all his liabilities. Freeman 
v. Hill, 1 Dev. & Bat. 9. The main question, however, 
in this case, is as to the soundness of the negro Daphne 
—alledged by the plaintiff and positively denied by the 
defendants. Has the plaintiff made out his allegation? 
The allegation in the bill is, that the negroe Daphne was, 
at the time he purchased her, unsound, and that Jones 
knew it. It is not sufficient for him to show her unsound. 
The testimony, taken by the plaintifl, with the exception 
of those witnesses, who speak of her in the year 1834, 
while in the possession of Shelling Parish. consists prin- 
cipally of opinion. In that year she was sick for a month, 
and complained of pains in her limbs. Dr. Royster, who 
attended her, thought at first it was a spinal affection, 
but at length considered it rheumatic and chronic. Drs. 
Herndon and Paschall, from her appearance and from a 
sear on the back, which they considered the mark of an 
abscess, are also of opinion she was afflicted with rheu- 
matism of long standing. Dr. Paschall thinks the 
scar on the back was the consequence of an abscess, 
formed during her sickness at Shelling Parish’s, and yet 
neither he nor George Parish, nor Mr. Estis, who knew 
her while sick there, knew any thing about it. Shelling 
Parish says, after her return to his house, she was as 
healthy as before she was taken sick. Opposed to this 
testimony, inconclusive as it is, is the testimony on behalf 
of the defendants. Willis Loyd knew Daphne from a 
child and was overgeer for the defendant, Jones, during 
1335-7-8, and had been all “’38 and most of the time in 
the preceding years.” She was never sick during the 
time, and did as much work as any hand he had—was 
considered sound and healthy. Mrs. Estis lived near 
Shelling Parish. The girl Daphne was carried to her 
house—had a fever—no rheumatism; she has known her 
from childhood up to 1842—never knew any thing the 
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matter—as sound and as likely as any other negro—the 
defect in her ankles belonged to her family—her mother 
the same. Mr. Abitt was an overseer of Jones, during 
the year 1839 and up to the end of 1842. Daphne was 
one of his hands, and as good a one as he had—never 
sick during that time. Several other witnesses testify 
the same. John B. Hicks’ deposition was taken in Aug- 
ust, 1844; he states that Daphne was then in his employ- 
ment, having hired her for the year—that she is sound, 
healthy, and has not been sick during that time, and is 
an excellent hand and the strongest but one he saw in 
lifting. Mr. George Hicks states, that she was, at the 
time of taking his deposition, a sound healthy negro and 
an excellent hand. Other witnesses testify that they had 
seen her in May 1844 and she was apparently sound and 
healthy. The rest of the testimony for the defendant is 
of the same character. 

The plaintiff’s proofs do not sustain his allegations. 
It is not proved that the negro Daphne was, at the time 
of the sale,unsound. Nor is there the slightest testimony, 
that, if so, the defendant Jones knew it. We are, on the 
contrary, satisfied from all the proofs, that she was sound. 
The testimony of Mr. Estis, we think, accounts satisfac- 
torily for the defect in her feet—her mother was so. The 
fact_is proved by one of the witnesses of the plaintiff, Mr. 
G. Parish. The bill must be dismissed with costs. 


Per Curiam. Decree accordingly. 


MATTHEW R. MOORE vs. JOHN BANNER. 


A plaintiff in a Court of Equity is bound to give security for costs, in the 
same manner as a plaintiff in a suit at law. 


Appeal from an interlocutory order of the Court of 
Equity of Stokes County, at the Spring Term, 1846, his 
Honor Judge Serrze presiding. 
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The following case appears from the record : 

The plaintiff obtained a decree in the Court of Equity 
against William Moore for $3,285 08, and having made 
the requisite affidavit, he sued out a scire facias against 
Banner, suggesting therein, according to the act of 1806, 
that Banner was in possession of certain slaves, belong- 
ing to William Moore, and concealed them. and also that 
William Moore had fraudulently conveyed to Banner 
certain other slaves without any valuable consideration. 
for the purpose of delaying, hindering and avoiding the 
payment of the plaintiff’s debt. 

At the return of the writ, Banner’s counsel moved the 
Court, that the plaintiff should be required to give secu- 
rity for the costs, he not having before given any.. The 
Court refused a peremptory rule at that time, but granted 
a rule on the plaintiff to shew cause at the next term, why 
he should not give security for the costs, and, in the mean- 
time, ordered the defendant, Banner, to make his declara- 
tion in writing and on oath, as required by the act, Rev. 
St. ch. 50, sec. 5,6. He did so immediately, and therein 
stated, that in the year 1825 he married the daughter of 
William Moore, and that the said Moore did not then owe 
the plaintiff any debt, and was fully able to pay all his 
debts, and that, soon after his marriage, the said Moore 
transferred to him a negro woman, named Nancy, and he 
then took her into his, the defendant’s, possession, and 
kept her about ten years, during which time she had is- 
sue two children, named Susan and Henry; and that the 
said Nancy then died, but the said two children are still 
in possession of him, Banner, and are claimed by him. 
He further states, that in 1843 he purchased from Wil- 
liam Moore another negro, named Will, at the price of 
$676, and that the same was a full and fair price; and 
he avers, that he received the slave Nancy and purchased 
the slave Will, bona fide and without any intent to de- 
fraud the plaintiff or any creditor of William Moore. 

The plaintiff did not require any issue to be made up on 
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the answer, nor make any motion that the Court should 
thereon order any of the negroes to be delivered up and 
made subject to his decree. At the next term, the coun- 
sel for the defendant moved the Court to make the rule 
of the preceding term absolute, so as to compel the 
plaintiff to give security for the costs or to dismiss his 
suit. But the Court refused the motion and discharged 
the rule ; and thereupon the defendant, by leave of the 
Court, appealed. 


Morehead and Kerr, for the plaintiff. 
No counsel for the defendant. 


Rurrin, C. J. As the appeal is from an interlocutory 
order, our attention is restricted to it by the act allowing 
such appeals. We are to consider, then, that ‘this is a | 
proper proceeding in the Court of equity, and our only 
enquiry is, whether the plaintiff ought to be ruled to se- 
curity for costs. 

It has not been contended at the bar, that, generally 
speaking, plaintiffs in equity are not to give security for 
costs ; but it was admitted to be the common course, and 
it seemed to be yielded that it was proper. The Masters 
and the Courts have acted, as if the act of 1787, c. 276 
embraced as well the Courts of equity as the Courts of 
law, which last only are, properly speaking, Courts of 
record. But it does not seem material, whether Courts. 
of equity are directly within the enactments of that 
statute, or not ; for, if the statute proprio vigore does not 
embrace them, the rule ought to be adopted by the Court 
of equity, because it is prescribed to the Courts of law. 
The same reason extends to both Courts; and it is the 
course of the Courts of equity to follow the Courts of 
law in such matters. In England, the rule at law is to 
require security for costs from all plaintiffs without the 
jurisdiction, unless they be abroad temporarily, or invol- 
untarily, as, for example, officers or privates in the army 
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or navy, or otherwise in the public service. Asa matter 
of course. the Court of equity adopted precisely the same 
rale_ And it is acted on, not as a thing in the discretion 
of the Court in each case, according to its circumstances ; 
but as a thing of course, according to a settled law of the 
Court, corresponding with the rule at law, and embracing 
every person alike, rich and poor. Beames on Costs, 178. 
In the same manner, here the Court of equity has follow- 
ed the Courts of law, and the practice of requiring se- 
curity for costs has prevailed so universally as to establish 
it as a part of the law of that Court, whether it be strictly 
within the act of 1787 or not. So, indeed, it seems to 
have been regarded by the Legislature itself; for in the 
act of 1831, c. 46, the Courts of law and equity are ex- 
pressly placed on the same footing, and are respectively 
required to give a judgment or decree, on motion, against 
the surety in the prosecution bond for the defendant’s 
costs. 

But it was supposed, that the present proceeding is not 
within the acts, because it is not an original suit, but a 
derivative and dependent proceeding. The answer to 
that is, that the statute expressly gives costs between the 
parties to the suits under it; and, as the defendant may 
thus have a decree for his costs, he is entitled to have 
them secured. It is true, that upon the face of the an- 
swer, the issue of the slave Nancy, whom the father-in- 
law “transferred,” as the answer says, to the defendant 
at his marriage, but not stated to be for value or in wri- 
ting, remains, apparently, the property of the donor, who 
is yet living; and, therefore, subject to be declared liable 
toexecution for the plaintiff’s debt. Therefore, supposing 
the act of 1806 to.extend to the Court of Equity, there 
may be but a remote probability, that the plaintiff would 
be decreed to pay the costs. Yet as that question, as to 
the jurisdiction, is yet to be decided, and, indeed, as the 
plaintiff may, as he has hitherto done, decline making 
any motion on the defendant’s declaration, we cannot 
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foresee, that the decision may not be against the plaintiff. 
Consequently, we think, he ought to have been required 
to give security, as demanded: which will be certified 
accordingly to the Court of Equity. The appellant is 
entitled to his costs in this Court. 


Per Curiam. Decreed accordingly. 


WYNN NANCE & AL. vs. MARMADUKE POWELL & AL 


Legatees, next of kin, and creditors of a deceased person, can only file a bill 
against a debtor to the deceased or his trustee, by charging collusion be- 
tween the debtor or trustee and the personal representatives, or some other 
peculiar circumstances, which give a right to the legatees, next of kin or 
creditors to bring that suit, which the personal representative might and 
ought to have brought. 

Collusion is the usual foundation of such a bill, and without it, or some equiv- 
alent ground, as the insolvency of the executor or the like, it will not lie. 
The facts, on which the allegation of collusion, &c. is made, ought to be 
stated in the bill, although the geueral allegation may be sufficient to pre- 

vent a demurrer, and they must be proved on the hearing. 

Legatees, next of kin, and creditors of a deceased person, cannot briag a 
bill against a debtor to the deceased or his trustee, for the reason, that the 
executor could not, or that he could not prove the case, if the suit was 
brought by himself, but could, as a witness, prove it for the other parties. 

The case of Dameron v. Clay, 2 Dev. Eq. 17, cited and approved. 


Cause removed from the Court of Equity of Columbus 
County, at the Spring Term 1846. 

The following case appears from the pleadings and 
proofs : 

The bill states that Wynn Nance died intestate in 
1815, leaving a widow, Dorothy, and four children, name- 
ly, Daniel H., Edward W., Betsey, intermarried with 
James Brown, and Lucy, intermarried with Jesse Foulk; 
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that the two sons, Daniel H. and Edward W. administer- 
ed on the estate, and that in 1815 a division of the estate 
was made by the widow, and the children, who were all 
of age; and in the division, several horses and other 
personal property were allotted to Mrs. Wynn: that in 
March 1819, the said Brown and Foulk being impatient 
to realize something immediately for their expectations 
from the reversion of what had passed to the widow, or 
their right as next of kin in the personal estate of the 
widow, respectively sold said expectations to the said 
Daniel and Edward. that is to say. Brown sold for the 
price of $450, and Foulk for the price of $500, which 
was paid to them respectively, and for which they gave 
several receipts, which are set out in the bill, and are 
expressed to be “ given to Edward W. Nance and Daniel 
H. Nance, administrators of the estate of Wynn Nance, 
deceased,” and to be “in full of all claims of every de- 
scription against the estate of Wynn Nance, deceased.” 
The bill then states, that, notwithstanding the form in 
which the receipts are expressed, the contracts were in 
fact for any claim Brown and wife and Foulk and wife 
then had or might have, “ upon the portion of the estate 
of said Wynn Nance, which had gone into the hands of 
said Dorothy, with all the increase and profits,” with the 
exception of a certain piece of land which belonged to 
Daniel H. Nance. 

The bill then states that Dorothy, the widow, inter- 
married with Jethro Robins; that said Jethro subse- 
quently died, leaving the said Dorothy surviving, and 
that she has since died in 1843, intestate, and leaving 
some personal estate, and the defendant, M. Powell, ad- 
ministered on it; and that Brown and wife and Foulk 
and wife now claim distributive shares of the estate as 
part of her next kin. 

The bill also states, that Edward W. Nance died, have 
ing first made a will, and thereof appointed Moor Lianon 
the executor, who duly proved it and undertook its exe- 
































same Moor Linnon administered on his estate. 

The bill then states, that certain of the plaintiffs are 
the children of the testator, Edward Nance, and that the 
others are the children of Daniel H. Nance; and that the 
plaintiffs, Mrs. Brown and Mrs. Foulk are the rest of the 
kin of Dorothy Robins, deceased, The bill is filed against 
Brown and wife, Foulk and wife, Powell the administra- 
tor of Mrs. Robins, and Moor Linnon the executor of 
Edward W. and administrator of Daniel H. Nance. Be- 
sides the matters already set forth, it states that both the 
plaintiffs and Linnon had called on Powell to pay to the 
plaintiffs or Linnon the whole personal estate of Mrs. 
Robins, formerly Nance, and that he declined doing so 
without the consent of Brown and Foulk, and that those 
persons refuse to give such consent and demand of the 
administrator to pay them the distributive shares of 
their wives respectively, that is, to each, one fourth part. 

The bill then states, that Linnon is an indispensable 
witness to establish the purchase, made by the fathers of 
the plaintiffs from Brown and Foulk: and that by reason 
thereof he could not bring a bill in his own name, as he 
could not give evidence for himself, and therefore the 
present plaintiffs have sued in their own names, and made 
the said Linnon one of the defendants, in order that, by 
leave of the Court, he might be examined against the 
other defendants. 

The prayer is, that Brown and wife, and Foulk and 
wife may be compelled to perform their agreements with 
the fathers of the plaintiffs, “and relinquish all claim to 
any of the estate of the said Dorothy Robins, or such 
portion of the estate of Wynn Nance, deceased, as may 
have gone into her hands; and that the defendant, M. 
Powell, may account with and pay over to your orators 
and oratrixes the whole of the said fund; or that the 
said Powell may come to an account with your orator 
and oratrixes, and with the defendant Brown and Foulk, 
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and thereupon be decreed to pay to the plaintiffs the 
sums of $500 and $450, received by them, Brown and 
Foulk on the contract aforesaid, and which, from want 
of proof and lapse of time, neither the plaintiffs nor the 
said Linnon, as executor and administrator, as aforesaid, 
would be able to recover at law;” and for general relief. 

The answers of Brown and Foulk admit the execution 
of the receipts by them respectively ; but they deny that 
there was any such contract, as alleged in the bill, for 
the sale of any reversion in the estate allotted to the 
widow, or of their expectations from her as her next of 
kin or otherwise: and they aver that the receipts were 
for sums paid to them by the administrator, for a surplus 
of money which remained in their hands, after the pay- 
ment of the debts of the father, Wynn Nance, for distri- 
bution under the statute. They insist, therefore, that 
they are entitled to full distributive shares of the estate 
of Mrs. Robins without any abatement. The adminis- 
trator Powell denies all knowledge of the contracts alle- 
ged in the bill. He states that he is ready to account 
for the personal estate of his intestate, Mrs. Robins, when 
properly required; but he insists, that if, under the al- 
leged contracts, Edward W. Nance and Daniel H. Nance 
became entitled to the shares of the said estate, that 
would have belonged to Mrs. Brown and Mrs. Foulk, he 
is not bound nor at liberty to account therefor to the 
plaintiffs, but to Moor Linnon as the executor and ad- 
ministrator of the said Edward W. and Daniel H. He 
admits that the plaintiffs are the children of those two 
persons, as stated in the bill, and their next of kin res- 
pectively. 

Under an order, the deposition of Moor Linnon was 
taken, subject to just exceptions. He states, that Daniel 
H. Nance agreed to give Brown $450 for his right of in- 
heritance to the property then in the hands of Dorothy 
Nance, widow of Wynn Nance, deceased, which she re- 
ceived in the division of the estate of her husband, and 
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the witness saw Brown give the receipt, as set forth in 
the bill, and take the bonds of Nance for the money. 

Another witness states, that he was present at the con- 
tract with Brown and Foulk, and wrote their receipts, 
and that he understood it to be a final settlement, be- 
tween the administrator of Wynn Nance and Brown and 
Foulk against all further claims on the estate, and “to 
the property that went into the hands of the widow of 
the deceased.” 


Strange, for the plaintiffs. 
J. H. Bryan, for the defendants. 


Rurrin,C. J. There are several objections to the plain- 
tiffs’ case, which are fatal to it. The principal object of 
the bill is, to set up the alledged agreement of Brown and 
Foulk, to sell to the fathers of the plaintiffs some interest, 
it was supposed they had in the property that fell to Mrs. 
Nance in the distribution of her first husband’s estate ; 
and to have it specifically executed, or in some way to 
have a decree for the payment of the sums which were 
given as the price of that interest. Now, the rule is 
clear, that a suit against Brown and Foulk, for those pur- 
poses ought to be brought by Linnon, the executor of 
Edward W. Nance, one of the supposed purchasers, and 
the administrator of Danie] H. Nance, the other of such 
purchasers. Instead of that, it has been brought by the 
children of those persons, as being entitled as their next 
of kin. In the first place the remark occurs, that the bill 
states that one of those persons, Edward W. Nance, made 
a will—and that puts an end at once to the rights of his 
children in this fund, as next of kin, and makes it neces- 
sary that they should show a title under the will, if it 
gives any thing to them. But the bill states no part of 
the will, except that it appoints Linnon executor, which 
is certainly insufficient, as the Court cannot decree, upon 
a presumption that the instrument contains no disposing 
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clause, when it was so easy to state its provisions in the 
bill, and produce the will in evidence. Supposing, then, 
that a bill could be brought in this case by the legatees 
and children of those purchasers respectively against the 
vendors, making the executor and administrator and the 
purchasers, a defendant ; this bill at all events cannot be 
sustained, because none of the plaintiffs legally represent 
Edward W. Nance, whose interest must be before us in 
some way. But if that difficulty was removed, and Ed- 
ward W. had died intestate as well as Daniel H. Nance, 
we should hold, that the bill, as it is framed, will not lie. 
It charges no collusion, either in detail as to its circum- 
stances, or even generally, between Linnon and the other 
defendant. It does not implicate that person, even in the 
formal charge of combination and confederacy, but re- 
stricts that to the other parties, Brown and wife, Foulk 
and wife, and Powell. Indeed, the bill expressly repels 
any such imputetion against Linnon, by assigning, as the 
reason why he did not sue and why the plaintiffs did, 
that Linnon’s evidence was indispensable to establish 
the alleged contract between his testator and intestate 
and the other parties; and not that the plaintiffs had 
applied to Linnon to sue, and that, by collusion with 
the other defendants or for some other insufficient reason, 
he refused to do so. It is plain, therefore, that Linnon’s 
unfaithful conduct has not compelled the plaintiffs to re- 
sort to this mode of seeking redress: but that the suit 
has assumed its present form by concert between Linnon 
and the plaintiffs, because it was supposed that by that 
means he might be made a witness in the case, in which 
he regularly ought to have been the plaintiff. We are 
not aware of any such precedent, nor any principle upon 
which such a proceeding could be upheld. There is no 
privity between the plaintiff and Brown and Foulk, in 
respect of this part of the claim between them and Pow- 
ell, the administrator of Mrs. Robins, which can make 
those persons answerable to the plaintiffs. Those persons 
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are answerable, not to the next of kin, but to the personal 
representatives of the two purchasers. Legatees, next of 
kin and creditors of a deceased person can only file a bill 
against a debtor to the deceased, or his trustee, by charg- 
ing collusion between the debtor or trustee and the per- 
sonal representative, or some other peculiar circumstan- 
ces, which give a right to the legatees, next of kin or 
creditors, to bring that suit which the personal represen- 
tative might and ought to have brought. Collusion is the 
usual foundation of such a bill, and without it or some 
equivalent ground, as the insolvency of the executor or 
the like, it will not lie. Mit. Pl. 158. Doran v. Simpson, 
4 Ves, 665. Troughton v. Binks, 6 Ves. 572. Alsager v. 
Rowley, Idem. 748. And although in such cases the gen- 
eral allegation of collusion may be sufficient to shut out 
a demurrer, yet it is most proper to state the facts, on 
which the allegation is made; and, very clearly, when the 
cause is brought on to a hearing they must be proved, 
since the collusion is a material ingredient in the juris- 
diction. Benfield v. Solomons, 9 Ves. 77, 86. Dameron 
v. Clay, 2 Dev. Eq. 17. But there never has been an 
idea, that legatees and creditors can bring such a bill. for 
the reason, that the executor could not, or that he would 
not prove the case, if the suit was brought by himself, 
but could, as a witness, prove it for the other parties. It 
would reverse the whole rule that is founded on collusion. 
This, therefore, is another conclusive objection to the 
bill. It, however, would not have been adverted to thus 
particularly, had it not been material to another part of 
the bill, which will be presently considered and to which 
it is equally applicable, as it is to the claim under consid- 
eration: For, independent of all legal impediments to 
this part of the plaintiffs’ demand, there is a clear 
answer to it on the merits, as proved by the witnesses, 
or admitted in the bill, as a little attention to facts will 
show. The statement of the bill, as to the subject of 
the alledged contract, is vague, and perhaps might 
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be properly objected to as destructive of the bill alto- 
gether, as every bill ought, at least, to state with preci- 
sion a contract, which it seeks to enforce. Here the lan- 
guage of the bill is, that Brown and Foulk sold to their 
brothers-in-law, “their expectations from the reversion 
of what had passed to the widow in the said division, or 
their right as next of kin in the personal estate of the 
widow.” Those defendants deny any such contract as 
either of those alleged, and say that the receipts they 
gave plainly and correctly express the transaction to 
have been the payment to them of the several sums re- 
maining due for the distributive shares of their wives ; 
and there is no evidence of any mistake in drawing those 
instruments. But passing that by, and proceeding to the 
fact as stated by the plaintiffs’ witness, we find that the 
contract between the parties was, that the sums paid to 
Brown and Foulk were in satisfaction of their wives’ 
shares of the estate of the father then in the hands of 
the administrators, and also as the price for their shares 
in “the property that went into, and was then in the 
hands of Dorothy, the widow, which she received in the 
division of the estate of her husband.” This agreement, 
therefore, was not for the sale of the daughters’ expec- 
tancies, generally, from their mother, but for their ex- 
pectancies in reference to the slaves and other property 
which she received as her distributive share, as widow 
of Wynn Nance, and then had in her hands. From the 
very nature of such a purchase, admitting the terms of 
this contract to have been sufficiently specific to admit 
of execution in this Court, it is subject to the contin- 
gencies, that Mrs. Nance did not dispose of that particu- 
Jar property in her life-time, or by her will in favor of 
some other person, but that she either should give it to 
Brown and Foulk and their wives, or die entitled to that 
property and intestate, whereby distributive shares of it 
would come to those persons. Thus viewed, the whole 
subject of the agreement was lost to Mrs. Nance and to 
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her first children by her subsequent intermarriage with 
Robins, which is stated in the bill ; for, by that event, all ~ 
that property, thus being at the time in her possession, 
vested in her second husband and could never again vest 
in her, as her distributive share of Nance’s estate. But 
it was contended at the bar, that the plaintiffs were, at 
all events, and laying aside all agreements, entitled to an 
account from Powell, as administrator of Mrs. Robins, 
and distribution of the property as her estate. That de- 
pends upon the enquiry, whether they are to be taken as 
her next of kin at her death, or some of them. The 
plaintiffs are the children and next of kin respectively of 
Edward W. and Daniel H. Nance, who were, [we sup- 
pose, though it is not stated,] the sons of Dorothy Nance, 
as well as of her first husband. The death of Dorothy 
is stated to have been in March 1843, but it does not ap- 
pear at what time either Edward W. or Daniel H. died ; 
whether before or after their mother, supposing her to be 
their mother. The bill, indeed, alleges that the plaintiffs 
are, with Mrs. Brown and Mrs. Foulk, the next kin of 
Mrs. Robins ; but the answers admit only that the plain- 
tiffs are the children and next of kin of their respective 
fathers, and not that they are some of the next of kin of 
the widow ; and there is no evidence upon the point. 
Since, then, the plaintiffs do not establish, nor even state, 
that their father died before their grand-mother; the bill 
cannot be supported upon any such presumption ; for the 
Court cannot declare the fact, and that is indispensable 
to enable them to sue in the character of next of kin of 
the grand-mother. Of course, it lies on every plaintiff 
to shew his title upon the record. If the bill be consider- 
ed as being brought by the children and next of kin of 
the deceased sons, Edward W. and Daniel H. Nance, 
then the objections recur with still more force, which 
have been already under discussion: that one of those 
persons made a will, and that Linonn is the proper per- 
son to claim their shares, and that no reason whatever 
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is given why, in respect to this part of the case, he should 
be made a defendant. The bill must, therefore, be ne- 
cessarily dismissed with costs; but :t will be without 
prejudice to the rights of the plaintiffs as some of the 
next of kin of Mrs. Robins, (if they be so,) to bring any 
other proper suits for their shares of her estate. 


Per Cveram. Bill dismissed with costs. 


REUBEN WASHBURN & AL. vse. ABRAITAM WASHBURN. 


Two brothers proved the will of their father in common form. Afterwards, 
this probate was set aside at the instance of the widow, and an issue of 
devisavit vel non was made up. While this was pending, one of the sons 
acting for the other, as he alleged, as well as for himself, entered into a 
written compromise with the widow, by which the property was agreed to 
be divided in a particular manner. Both the sons took.the property as- 
signed to them by the compromise and held it for eleven years. Held, that 
after this act and long acquiescence, they cannot now repudiate the com- 
promise and be permitted to claim under the provisions of the will. 

Our act of Assembly, Rev. Stat. c. 50, s. 8, which makes void all contracts 
for the sale of slaves not reduced to writing and signed, does not require» 
when the contract is by an agent, that it should be signed by the principal 
or by the agent in the name of the principal. 

The statute of limitations does not apply in the case of a vendee bringing a 
bill for the specific performance of a contract. The only question, as to 
time, is a question of diligence. 

The case of Oliver v. Diz, 1 Dev. and Bat. Eq. 165, cited and approved. 


Cause transmitted from the Court of Equity of Cleave. 
land County, at the Spring Term, 1846. 

This case was formerly before this Court upon an in- 
terlocutory order made in the Court of Equity of Cleve- 
land County. Upon that oceasion, it was declared that, 
from the bill and the answers, the Court could not say, 
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that Abraham Washburn, one of the defendants, was not 
a party to the compromise, set out in the bill, and decreed 
that the injunction previously granted, should be continued 
until the final hearing. Upon being certified of this opin- 
ion, the parties proceeded to take the necessary steps in 
the Court below, to prepare the cause for a decision. 
Replication was taken to the answer, and the testimony 
and exhibits filed, and the cause is now here for hearing. 
The facts are shortly these: Gabriel Washburn died in 
the year 1825, and the plaintiffs and defendants are his 
next of kin or their proper representatives, and who, to- 
gether with his widow, were entitled to his personal es- 
tate. At the February term, 1826, of Rutherford County 
Court, the defendant offered for probate, a paper purport- 
ing to be the last will and testament of Gabriel Wash- 
burn. This paper was admitted to probate in common 
form and the defendants were qualified as executors 
thereof, being, with their mother Priscilla Washburn, the 
widow, appointed to execute the same, at the succeeding 
July term of the County Court of Rutherford. The plain- 
tiffs filed a petition to set aside the probate, and the Court 
ordered an issue to be made, to try the validity of the 
will. The issue continued untried until July term, 1827, 
when the following entries appear upon the records: 
“Gilbert Harrell, in right of his wife, against Abra. 
ham Washburn and Josiah Washburn, Ex’rs. &c. Will 
caveated, devisavit vel non, compromised. Terms filed.” 
And an instrument was filed in the following terms:— 
“ North Carolina, Court of Pleas and Quarter Sessions, 
July term, 1827., Gilbert Harrell vs. Abraham Washburn 
and Josiah Washburn, Executors of G. Washburn, dec’d. 
Petition to set aside a will. This suit is compromised on 
the following terms—Priscilla Washburn is to remain in 
possession of the whole estate, both real and personal, 
during her life, and at her death the land is to be divided 
between Abraham and Josiah Washburn, and all the 
personal property to be equally divided between the bal- 
67 








308 SUPREME COURT. 
Washburn v. Washburn. 


ance of the heirs of Gabriel Washburn, dec’d. The costs 
of this suit to be paid out of the personal estate.” Signed 
by Gilbert Harrell and Josiah Washburn. Priscilla Wash- 
burn, the widow, at the March term, 1828 of Rutherford 
County Court, was appointed administratrix of her de- 
ceased husband, and Abraham Washburn, Josiah Wash- 
burn, John Harrell and Martin S. Elliott were his sure- 
ties. Soon after this compromise, the defendants divided 
between themselves the land belonging to the estate, and 
one of them took a portion of the negroes into his posses- 
sion with the consent of the widow, who died in 1839— 
upon which event the defendants possessed themselves of 
the rest of the negroes in dispute, and again propounded 
for probate the script, the subject of the previous compro- 
mise. What has become of this second attempt to prove 
that paper, no where appears. 

The defendants deny that the first probate was ever 
set aside, and admit, that a petition for that purpose was 
filed by the plaintiffs, in the proper Court, and that during 
its pending, the compromise set forth in the bill was made, 
but deny that any person was bound by it, but the 
immediate parties who signed it, to-wit, Gilbert Harrell 
and his wife and Josiah Washburn. The latter admits 
he signed it, but averred it was not to be binding on him, 
unless Abraham agreed to it and signed it also; neither 
of which he ever did. Abraham also denies that he was 
any party to it; but avers, that, as soon as he heard of 
it, he refused to become a party, or to accede to it; and 
that, in taking possession of the land and negroes, they 
were acting under the will of Gabriel Washburn, as devi- 


sees and legatees. 


—_—--. 








Alexander and J. H. Bryan, for the plaintiff. 
No counsel] for the defendant. 


Nasa, J. The object of the bill is to set up and en- 
force the compromise set forth in it. There is no dis- 
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pute as to the fact of the compromise, nor itsterms. The 
only controversy is as to its effect. Josiah alleges, it 
never bound him, because Abraham never acceded to it, 
and the latter denies he ever was a party to it. The 
same questions presented themselves, when the case was 
upon a former occasion, before us, and we then declared 
that the facts admitted by the answers were sufficient to 
continue the injunction, previously granted to the hear- 
ing, and to put the parties to their proofs. The testimony 
filed has not in any respect altered the view then taken 
of the equities of the parties. Josiah and Abraham 
Washburn, as two of the executors of the last will and 
testament of Gabriel Washburn and devisees under it, 
caused it to be proved in common form, without giving 
to the other parties interested any notice. A petition 
was filed by Gilbert Harrell and his wife, for the pur pose 
of setting aside the probate. An issue of devisavit vel 
non was made up, to which the defendants were parties ; 
and, during its pendency, the compromise now in dispute 
was effected, and entered upon the records of the Court. 
This took place at July term, 1827, of Rutherford County 
Court, after which time there were no further proceed- 
ings in the case. In pursuance, however, it would ap- 
pear, of the compromise, the widow at the March term 
following is, by the same Court, appointed administratrix 
of her deceased husband, and the plaintiff Harrell and 
the defendant executed her bond as sureties for the faith- 
ful discharge of her duties. From March 1825, until her 
death in 1833, she remained in undisturbed possession of 
the whole of the property, except so far as she permitted 
the defendants to take into their occupancy portions of 
it. No attempts were made by any of the next of kin, 
to disturb her, or to call her to account to obtain a 
distribution of what might be due and coming to them. 
Eleven years she enjoyed the property—in a manner per- 
fectly consistent with the terms of the compromse, and 
her possession is acquiesced in by all the parties in- 
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terested in the distribution of G. Washburn’s estate. It 
is impossible to believe under these circumstances, that 
the compromise was effected by Harrell and Josiah Wash- 
burn alone, and for their sole benefit ; but it is evident it 
was so intended and so understood at the time, by all 
the parties, that it was made by them all. As to the al- 
legations of ‘the defendant Abraham, it is painful to re- 
mark upon them. He would have us believe, that a pro- 
ceeding instituted by himself to establish the last will 
and testament of his father, in which he was deeply in- 
terested, had been stopped in its progress without his 
knowledge and consent—without eliciting from him any 
enquiries—any expression of discontent—or any effort, 
until eleven years thereafter, to cause the will to be 
proved. But more than this: immediately after the com- 
promise, he not only acquiesces in the appointment of his 
mother as administratrix, but aids and assists her in her 
application, by burdening himself as one of her sureties, 
and signing the bond assuch. In swearing tothe answer 
filed by him, he has encountered a painful responsibility. 
The defendants admit they took possession of the pro- 
perty as charged, but aver they did so in the character of 
devisees and legatees, and not under the compromise ; 
and that the original probate never was set aside. The 
record sets out enough to satisfy us that the probate was 
called in; for it shews, that after the petition was filed 
and notice served on the defendants, an issue of devisavit 
vel non was ordered by the Court. But we are not left 
to deductions drawn from the fact admitted by the an- 
swers. The testimony in the cause fully sustains the 
charge in the bill, as to the compromise. Mrs. Langford 
testifies that she heard Abraham Washburn say, that he 
had agreed to the compromise. The testimony of this 
witness is assailed by several witnesses on behalf of the 
defendant, but her character is sustained by others as 
many in number, and is supported by the attendant cir- 
cumstances, It is true, a Court of equity will not decree 
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against the positive averment of an answer, upon the 
testimony of one witness, unless there are circumstances 
proved by other witnesses, which sustain it. Such is the 
ease here. She is strongly corroborated by Major R. 
Alexander, a witness on behalf of the defendant; he is 
the surveyor who divided the land between the defen- 
dants, and states that the division was made after the 
compromise, and that he understood, from the defendants, 
that they were to take the land for their part of the es- 
tate of Gabriel Washburn. Another witness, Hosea Har- 
rell, avers the same. We have, then, no hesitation in 
saying the compromise is established to our entire satis- 
faction. But it is said, if that be so, the Court cannot 
grant to the plaintiffs the relief they seek against Abra- 
ham Washburn. The act of 1819, Rev. St. ch. 50, s. 8, is 
relied on. The act provides, “ that all contracts to sell 
any slave or slaves shall be void, unless such contract, 
or some memorandum thereof, shall be put in writing, 
signed by the party to be charged therewith, or by some 
other person, by him thereto lawfully authorized, &c.” 
The objection is, that Josiah Washburn was not law- 
fully authorized by Abraham to act as his agent in 
making the contract; and, if he were such agent, he has 
not signed the name of Abraham Washbufn, nor his own 
as such agent. The difficulty raised in this part of the 
case is, we think, answered by the Court, in the case of 
Oliver v. Dix, 1 Dev. & Bat. Eq. 165. It is there said—~— 
“ The transaction was prior to the statute of Frauds, and 
a contract of James, by parol, made by his agent, was 
good. But it would be equally so now, for the statute 
requires a writing, to be signed by the party to be charged 
therewith, or some other person, thereto by him lawfully 
authorized. Within the statute, the signature need not 
be that of the principal, nor in his name, but that of the 
agent is sufficient.” We are of opinion, then, that the 
plaintiffs are entitled to the relief they seek—that Josiah 
Washburn, in signing the contract of compromise, was 
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the agent of his brother Abraham Washburn, and the 
latter is bound by it as well as Josiah. Although the 
appointment of Josiah as agent of his brother is not exe 
pressly proved, yet the repeated acts of Abraham, recog- 
nizing and adopting the terms of the compromise, and 
his long acquiescence under it, put it beyond his power 
successfully to deny it. 2 Kent Com. 613. As to the 
statute of limitations, we think it has no operation upon 
the rights of the plaintiffs. This is a bill for a specific 
performance of a contract—by the vendee against the 
vendors. As to diligence, it is obvious that the plaintiffs 
have been constantly urging their claims, either at law 
or in equity. It is a question of diligence. 


Per Curiam. Decree for the plaintiff with costs. 


JOHN NEWLIN vos. RICHARD FREEMAN & AL. 


A power to the wife created by marriage articles will, though only an equita- 
ble one, bind the estate to which it refers and be supported in Equity, in 
the same manners if proper legal conveyances had been made. 

Where land is conveyed to a married woman, or to a trustee, for her separate 
nse, she has no ability to dispose of that land by will, nor otherwise, than 
by the ordinary mode prescribed for the conveyance of land by femes co- 
verts, unless a power to that effect has been expressly given to her in the 
deed of conveyance. It is otherwise in respect to personal property. 

Where by marriage articles the land, which the wife should have at the time 
of the marriage and other property were agreed to be reserved to the sep- 
arate use of the wife, with a power to dispose by will or otherwise of the 
eaid land and other property, and the wife, after the marriage, purchased, 
out of the proceeds of her separate estate, other land. Held, that she had 
no more right under the marriage articles to dispose of this Jand than if the 
marriage articles did not exist, the deed of conveyance not giving her any 

’ power to dispose of it. 


Cause transmitted by consent from the Court of Equity 
of Orange county, at the Spring term, 1846. 
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The following from the pleadings appears to be the 
case : 

Sarah Foust was entitled to several slaves and sums of 
money and debts due to her, and also to a tract of land 
in fee, on which she resided in Orange county, and being 
about to intermarry with the defendant, Freeman. then 
entered into articles, whereby it was provided that each 
should keep his and her own property after the marriage, 
and she renouncéd all right to dower in the intended hus- 
band’s lands and to a distributive share of his personalty, 
and he also renounced all interest and right that he might 
acquire in her estate by the marriage. After providing 
that she should have her personal property to her separate 
use, it was further agreed, that she should have full power 
and authority, during coverture, to dispose of the same 
by deed or will. The articles then provided, that, upon 
the marriage, Freeman might enter into the tract of land 
and cultivate and enjoy it during the coverture, and it is 
then added, “that the said Sarah Foust shall have full 
power and authority, during the coverture, by her last 
will and testament, to dispose of the said land to whom- 
soever she may choose, and, in case of failure by the said 
Sarah to make such disposition by her last will and tes- 
tament, such land, upon her death, shall descend to her 
heirs.” The marriage took effect ; and, during the cov- 
erture, the wife purchased from her husband a tract of 
land containing 200 acres, situate on Rocky River in 
Chatham county, and paid for the same out of the money, 
which formed a part of her separate personal estate, and 
took a conveyance in fee to the present plaintiff in trust, 
as the bill alleges, for her separate use, but in point of 
fact, in trust merely for her. By her will, dated May the 
20th, 1835, and attested by-two witnesses, Sarah Free- 
man devised to her husband for life, her land on Rocky 
River, and after his death she devised the same to the 
plaintiff Newlin, in fee, and also devised to him all her 
other land in fee, and gave him her whole personal estate 
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of every kind,and made himtheexecutor. After herdeath» 
the plaintiff propounded the instrument in the County 
Court, as Mrs. Freeman’s will, to pass both real and per- 
sonal estate, and, upon the caveat of the husband and of 
the heirs at law and next of kin, (who are the defendants 
in this suit,) it was tried upon an issue of devisavit vel non, 
and after a verdict in favor of the will, the defendants 
took the case by appeal to the Superior Court, where it 
was again tried and a second verdict found for the plain- 
tiff. The Court thereupon pronounced for the instrument 
as a will of personalty, but notwithstanding the verdict 
the Court pronounced against it as a devise, upon the 
ground that a feme covert had no capacity to devise land 
and could not acquire it by articles with her husband, and 
upon appeal to this Court that judgment was affirmed. 
Newlin v. Freeman, 1 Ired. 514. 

Newlin then filed this bill against the husband and the 
heirs at law, setting out the foregoing facts and seeking 
that the will may be declared sufficient as an appointment 
of the real estate, in execution of the powers reserved to 
Mrs. Freeman over her estate in the articles—the same 
made effectual by proper conveyances from the heirs at 
law--the husband not being tenant by the curtesy, as 
there was no issue of the marriage. 

The answer of Freeman states circumstances of fraud 
and imposition on him by Newlin, in inducing him to 
enter into the articles, and at the same time concealing 
from him the facts, that Mrs. Foust had before executed 
a will of her whole property in favor of Newlin, and then 
intended to do so again, as was known to Newlin, while 
they held out to him that she would under the power make 
a disposition of the land or a part of it in his, Freeman’s, 
favor. All the answers state and insist upon many cir- 
cumstances of circumvention and undue influence, prac- 
tised by Newlin upon the testatrix, in order to obtain the 
will from her, while she had not mental capacity to make 
a will. And the heirs insist that the articles are not bind- 
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to them, and that as the instrument is ineffectual at law, 
this Court will not supply its defects as against them. 


Waddell and J. H. Bryan, for the plaintiff. 
Badger and Norwood, for the defendants. 


Rorrin, C. J. A mass of depositions has been filed in 
the case, which it is unnecessary to set forth particularly, 
as they leave no such doubt as to the fact, as to call for 
a discussion in detail of the testimony of the witnesses. 
The due execution of the articles before the marriage is 
established ; and the defendant, Freeman, has entirely 
failed to establish any imposition by either the intended 
wife or the plaintiff, or any representation from either of 
them to him of an intention of the wife to make any 
disposition in his favor, as an inducement to him to en- 
ter into the agreement. The due execution of the will 
is proved by the subscribing witnesses, and by them and 
many other witnesses, it is shewn that the testatrix had 
full capacity to do so, and that she executed it in pur- 
suance of a deliberate purpose, long entertained by her, 
with a view to the emancipation of her slaves. 

The probate of a will in the ecclesiastical Court, does 
not preclude the necessity of proving it as an appoint- 
ment for the purpose of claiming under it in a Court of 
equity: for the Court of probate only declares the in- 
strument to be testamentary, but cannot judge of it as 
the execution of a power. Therefore, it is to be proved 
again in a Court of chancery, in such manner as the 
Chancellor shall direct, either by witnesses or upon an 
issue, so as to shew that. it is, both in form and substance, 
such an instrument as will be a due execution of the 
power, according to the provisions in the instrument 
-ereating the power. Whether, when it appears, as in 
this case, that the instrument has the requisite form, 
namely, that it purports to be a will of real estate, duly 
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attested by two witnesses, and, thus, sufficient in law as 
a will of land, if the testatrix were sole, the Court would 
require it to be re-proved in the cause in the Court of 
equity, after two verdicts in its favor on an issue devisa- 
vit vel non, between the very same persons who are par- 
ties in the cause, is made a question in the pleadings 
before us, and perhaps deserves some consideration. But 
we are not disposed unnecessarily to discuss it ; and here 
it will not be done, as the proof of the execution of the 
will, the proper state of mind of the testatrix, and every 
thing requisite to shew that it was a voluntary and de- 
liberate act of this lady, is fully made in this Court, in- 
dependent of the findings of the jury upon the issue in 
the former proceedings, and the judgment of the Court 
thereon. It remains, therefore, only to consider the effect 
of this instrument. The heirs object, that it is not obliga- 
tory on them, because the power was not created in a 
proper legal conveyance of the estates, limiting them to 
such uses or in trust for such persons as the wife should 
appoint by will, but was reserved in a mere agreement 
between the husband and wife. This notion seems once 
to have been entertained by eminent lawyers. Lord 
Harvwicxe expressed a doubt on the point in Peacock v. 
Monk, 2 Ves. 191. But it was held by Lord Norraine- 
toy, in Wright v. Englefield, Ambler 468, and affirmed 
by the House of Lords, 1 Brow, P. C. 486, that, under 
marriage articles, a feme covert may execute her power 
in the same manner as if she had a power over a legal 
estate as above supposed. In Rippon v. Dawdirg, Amb. 
565, Lord Campen held, that equity would sustain the 
execution of a power in articles, upon the ground, that 
the appointee was not a volunteer, but came in under 
articles made on the consideration of marriage, which, 
therefore, equity would compel the husband to execute 
by joining in a legal conveyance, containing a regular 
and proper power to the wife. And in Dillon v. Grace, 
2 Sch. & Lef. 456, Lord Repespare said, that when the 
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wife did not actually convey her estate, but only entered 
into articles before marriage, yct the contract, even so far 
as it was a stipulation for her own benefit, was binding 
as against her heirs, as in the case of any other contract, 
upon the principle, that the agreement bound her, and 
that when an agreement respecting land bound the an- 
cestor, it must bind the heir also. So that it now ap- 
pears to be settled, that such a power, though only an 
equitable one, binds the estate to which it refers, and 
will be supported in equity. 

The next question is upon the extent of the power re- 
served in the articles. They speak only of one parcel of 
land—that on which the lady resided at the time of the 
marriage ; and the power is to dispose of “ said land” by 
will. That land therefore is undoubtedly comprised in 
the power, and is well appointed in the will. But we 
think the land, bought from the husband after the mar- 
riage, does not pass by the will, but is vested in the 
. plaintiff, by the conveyance to him, and is now held by 
him in trust for the wife’s heirs at law. It is true, the 
articles are explicit, that neither party was to have any 
interest whatever in the property of the other, and there- 
fore the husband is excluded from this land, even had 
there been issue of the marriage. But that does not ena- 
ble the wife to dispose of it as a feme sole, which she can , 
only do when she has a power to that effect. Here the 
power expressed in the articles is restrained to “the said 
land,” which she then owned. Therefore the plaintiff is 
obliged to rely on something else as the source of the 
requisite power over this land ; and he says, first, that it 
arises out of the circumstance, that the land was pur- 
chased with her separate property, over which the ar- 
ticles gave her the power of disposition ; and, secondly, 
that she had it also conveyed to a trustee for her separate 
use. With respect to the latter point, it is sufficient to 
say, that it is not true in fact, for the deed to the plain- 
tiff is but an ordinary deed of bargain and sale in fee, 
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upon a general trust for the wife, without saying for her 
separate use. Mr. Roper lays it down, that, without ex- 
pressing more, it will not enable her to dispose of the 
real estate during the marriage, otherwise than by fine 
and recovery—or with us, by the deed of husband and 
wife, according to the statute—because no power having 
been given to her by the instrument to make any dispo- 
sition of the property, she can only do so by the mode 
prescribed by the general law, and, if she omit that, her 
heirs must take. 2 Roper on Husband and Wife, 182. 
In this respect, real and personal property differ ; for as 
to the latter, the separate estate of the wife includes the 
jus disponendi, as held in Fettiplace v. Georges, 1 Ves. Jr. 
46, and 3 Bro. C. C. 8, in which Lord Taurtow explicitly 
states the distinction between the two kinds of property, 
by saying, that where the wife makes a voluntary dis- 
position of an estate held to her separate use, against 
the heir. it cannot be carried into execution; but with 
respect to personal property, her gift is good. 

Then as to the further circumstance, that the land is 
the produce of the wife’s separate property, it can have 
no effect, but the land is to be treated as if it had been 
devised by her in any other manner. Inthe case of Pea- 
cock v. Monk, Mrs. Lestock bought the house after the 
marriage, with her separate personal property, and the 
agreement between the husband and wife, as here, was 
only as to real estate she had at the marriage, and Lord 
Harpwicke held, that it could not be considered as part 
of her separate estate, in respect of the money laid out 
in it, and so go to the executor, as between him and the 
heir ; and, therefore, that it would not pass by the will 
of the wife ; for she had made her money realty, and 
made a purchase to go to her heirs. It is true, that 
there the conveyance was taken to the wife herself, and 
that might be supposed to denote some intent to give up 
her power to dispose further of so much of her separate 
estate. But, as far as the question is affected by the 
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quarter from which the purchase money comes, the form’ 
in which she takes the conveyance cannot be material, 
provided the conveyance itself vests no power to dispese 
of that land by will; for the omission of such a clause in 
the deed, whether taken to herself or to a trustee for her, 
or for her separate use, equally imports that, as to that 
part of her property, she did not wish to retain or possess 
any power of disposition as a feme covert. For in ano- 
ther case, Churchill v. Dibben, a report of which has 
recently been published in 3 Lord Kenyon’s cases, 85, and 
is found also in a note to Curtis v. Kenrick, 9 Sim. 448, 
as extracted from a manuscript of Sergeant Hills, the 
wife, with the savings of her separate property, pur- 
chased, during the coverture, several freehold lands, and 
took conveyances to herself; and she contracted for the 
purchase of other freehold lands from one Saunders, but 
no deed had been executed : and by a will, she gave some 
of those lands to her husband, and some to other per- 
sons; and Lord Harpwicxe held, that neither passed. 
After admitting that a feme covert, having a separate 
personal estate, or the produce of a separate real estate, 
may dispose of the same by will, he proceeds to shew, 
that if it be laid out in land and a conveyance taken to 
herself, she cannot devise that land, and then adds, “that 
the land contracted for with Saunders, and devised to the 
husband, must be considered as if the conveyance had 
been executed. The vendor, who has still the legal title, 
may indeed, to some purposes, be considered a trustee ; 
but that will not give her any power of devising, for a 
feme covert can no more dispose of a frust than of a legal 
estate, without a particular power of appointment” : and 
all those lands went alike to the wife’s heir at law, 

As there was, therefore, no power in the marriage 
articles, which comprised after purchased lands and no 
power of devising it newly reserved to the wife in the 
deed, which she took to her trustee, we can only look 
to this, as to any other ordinary trust of real property 
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for a married woman, and she can convey the land only 
by the ordinary means by which she can convey her legal 
estates, for as to that, equity follows the law. 

It must be declared, therefore, that the plaintiff is en- 
titled to relief in respect of the land which the wife had 
at the marriage, and a decree for a proper conveyance to 
him from the heirs at law, to be settled by the master ; 
and that he is entitled to no relief in respect to the other 
land mentioned in the pleadings as having been conveyed 
by the defendant Freeman to the plaintiff in trust for 
Mrs. Freeman, because the plaintiff became upon the 
death of Mrs. F. a trustee in respect thereof, for the de- 
fendants, who are her heirs at law. Each of the parties 
must pay his or her own costs up to this time; and the 
parties may have any enquiries as to the profits, &c. which 
they may desire. 


Per Curtam. Decreed accordingly. 


ALEXANDER H LINDSAY ve. STEPHEN PLEASANTS & AL. 


A devise or legacy to a child, not in esse at the time the will was made, does 
not come within the provisions of the act of assembly, Rev. Stat. ch. 122, 
sec. 15, in relation to ¢hildren, who have died in the life-time of their 
parents. 

That act has relation only to legacies which, but for its provisions, would 
have lapsed ; but when the child or children were not in existence at the 
time the will was made, the devise or legacy was void ab initio. 

The personal property therefore bequeathed by the will to such children goes 
into the undisposed of fund and must be divided among the next of kin, of 
which the widow by the act of 1835, ch. 10, Rev. Stat. ch. 121, sec. 12, 
is one. 

By the will in this case the real property was directed to be sold and the pro- 
ceeds divided among the testator’s widow and children, naming them, and 
the property was sold accordingly. Held that, three of the children being 
dead at the time the will was made, the proportions of the proceeds of such 
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sale, which would have gone to such children, if they had been living when 
the will was made, are still to be considered as real estate and go to the 
testator’s heirs as real estate. 

Where a testator directs his land to be turned into personalty, for particular 
objects, and some of those objects fail, his intention is presumed, pro tento, 
to be defeated, and the money raised out of the lands for those objects, 
shall not be considered to belong to his personal estate, but is, in this 
Court, considered as land, and will result to the heirs at law of the testator. 

It is a clear rule in Equity, that where real estate is directed to be converted 
inte personal, for an express purpose, which fails, fo consider the disap- 
pointed interest (although the land has been sold,) as realty and resulting 
to the heirs. 

This rule equally applies, where the proceeds of the real and personal pro- 
perty are blended in the devise or legacy. 








_ Cause removed from the Court of Equity of Guilford 
County, at the Fall Term, 1846. 7 
The facts of the case are stated in the opinion deliver- 
ed in this Court. 


Morehead, for the plaintiff. 
Mendenhall, for the defendant. 


Danist, J. David Archer, late of Guilford county, in 
the year 1835, made his will in manner following: “I 
David Archer, of the county of Guilford, &c. being weak 
in body but of sound mind and memory, do make and or- 
dain this my last will and testament, in the following 
manner and form, to-wit: First. 1 give and bequeath 
unto my beloved wife, Sarah, all the use and profit of my 
home plantation during her widowhood ; and it is my 
will, that all my household and kitchen furniture be con- 
tinued in the possession of my beloved wife, and here- 
after to be equally divided between her and my daughter, 
Sarah Ann Archer, and my daughter, Frances Archer. 
It is my will that my daughter, Sarah Ann, and my 
daughter, Frances, and my son, Washington D. Archer, 
have one hundred dollars each out of my personal estate. 
‘It is my will that my Jack, Green, be sold, and the money 
arising from said sale to be put to the use and benefit of 
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raising and educating my son, Washington D. Archer. 
It is my will, that all my negro slaves should be con- 
tinued in the possession of my beloved wife during her 
widowhood, or until my son, Washington D. Archer, ar- 
rives at the age of eighteen years. It is my will that 
all my negro slaves be sold or equally divided, and all 
the residue of my estate between my dear wife and all 
my children, namely, James, William, Elizabeth, Mary, 
Daniel, Abel, Sarah Ann, Frances, and my son, Wash- 
ington D. Archer. I appoint my trusty son-in-law, Dan- 
iel Howren and Ithama Hunt my executors, and my 
will is that all my just debts and formal expenses be paid 
by my executors. In witness whereof, &c.” (dated the 
Ist of September, 1835.) “On consideration I further 
add, that it is my will that my negro man Bob be free and 
at full liberty to go where and when he pleases at the 
death or marriage of my beloved wife. It is my will that 
my negro man Bob have the use and profit of ten acres 
of my land in the east corner adjoining Morris’ land. In 
witness whereof, &c.” duly signed and attested by the 
same witnesses, but without date. His executors proved 
the will and qualified. The testator’s widow died in the 
year 1842; and, upon that event, the residue of the es- 
tate, both real and personal, became liable to be convert- 
ed into money by the executors, according to the direc- 
tion of the will. The testator directs this fund to be 
equally divided between his wife and all his children, 
namely, James, William, Elizabeth, Mary, Daniel, Abel, 
Sarah Ann, Frances and Washington. At the time the 
will was made, three of the above-named children were 
dead, namely, Elizabeth, William and David, and that 
fact was known to the testator. The question asked of 
the Court is, how is this fund to be divided? The answer 
is, that seven-tenth paris of it are to be divided equally 
among tlie children that were alive at the death of the 
testator and the administrator of the widow. The lega- 
cies and devises to the three dead children of the testator 
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were void. And the children of such deceased children 
cannot take, by force of the act of Assembly, Rev. Stat. 
ch. 122, s.15. That section of the statute declares, that, ) 
when any person shall bequeath or devise to his child or 
children, and such child or children shall have died in the 
life-time of the testator, the said legacy or devise shall 
take effect and vest a title to the property described 
and ‘mentioned in the issue of such child or children. 
Such a testamentary disposition must have lapsed, by the 
death of the legatee or devisee, during the life of the 
testator, were it not for the statute, 1 Roper on Leg. 320. 
The case before us is not within the definition of a lapsed 
legacy or devise, and therefore it is not aided by the above 
statute. The Legislature never thought of a case like, 
this, and has not provided for it. It is a devise and be- 
quest to no one in esse, or that can ever come in esse. 
It is a void devise and bequest, ab initio, of three-tenths / 
of the residuum of the slaves and land and other proper- 
ty, directed to be turned into money, and divided among 
the widow and the afore-named children. Three-tenths 
of the real estate, directed to be sold by the will, will 
therefore descend to the heirs at law of the testator ; or, 
rather, three-tenths of the money, which shall be raised 
by the sale of the land, is to be considered in this Court 
as land, and will go to the heirs, because, the objects of 
the devise failing, the said money results to the heirs of 
the testator, as if it were land. It is apparent that the 
testator did not mean to have his lands turned into 
money, out and out. He had particular objects in view, 
when he directed his land to be turned into money. 
Some of those objects failing, his intention is presumed, ° 
pro tanto, to be defeated, and the money raised out of 
the land for those objects, shall not be considered to be- 
long to his personal estate, but is, in this Court, consider- 
ed as land, and shall result to the heirs at law of the 


testator. 
It is a clear rule in equity, that, where real estate is 
69 
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directed to be converted into personal, for an express 
purpose, which fails, to consider the disappointed interest 
as realty (although the land has been sold,) and resulting 
to the heir. The rule equally applies to cases, where the 
real proceeds are blended and bequeathed with the per- 
sonalty (after answering particular objects); and the 
context of the will affords no manifestation of the testa- 
tor’s intention to convert the real into personal estate, 
out and out. 1 Roper on Leg. 363, 364, and the cases 
there cited. 

Three-tenths of the money arising from the sale of the 
slaves and other personal things, mentioned in the re- 
siduary legacy to his wife and nine named children, will 
be assets undisposed of, and, as the debts are paid, will 
go, according to the statute of distributions, to the testa- 
tor’s next of kin. The residue was given by the will, to 
the testator’s wife and nine named children, that were 
alive at the testator’s death, and they took, as tenants in 
common, each his or her aliquot part of the fund. And 
that portion of the said fund, produced by the personal 
estate, which shall remain after the widow’s administra- 
tor and the six children, living at the death of the testa- 
tor, or their representatives, or their assignees, have got 
their aliquot parts, must go to the next of kin. Roper on 
Leg. 493; and this will include the widow, under the 
act of 1835, ch. 10, Rev. Stat. ch, 121, sec. 12. 


Per Contam. Decree accordingly. 
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WILLIAM ALLEN, Apm's. &c. vs. DUNCAN McRAE’S, Apw’a. 
& AL. 


tu a suit for redemption, au absolute deed is not conclusive, but it can be 
sewn to be a mortgage by some admissions of the defendant in his answer, 
or by a chaia of circumstances, that render it almost as certain, that it was 
iutended as a security, as if it had been expressed in the deed: such as the 
disparity between the sum advanced and the value of the property—the 
continued possession of the former owuer—written admissions, for example, 
ia stating accounts as for mortgage mouey. But there is no case, in which 
relief has been givea, upou mere proof by witnesses of declarations by the 
party, in opposition to the deed aud the answer. 


Cause removed to this Court by consent from the Court 
of Equity of Anson County, at the Spring Term, 1845, 

This is a bil! to redeem a mortgage, and for an ac- 
count. It was filed the 13th of January, 1843, and it 
states: That in 1822, Dennis Ingram obtained a grant 
from the State for a tract of land, containing 20 acres 
situate on Pedee river, which was then in the adverse 
possession of C. Watkins and G. Colson, and was of the 
value of about $200; that, being insolvent, Ingram was 
unable to give security for the prosecution of an eject- 
ment, or to raise money to defray the expenses of the 
suit, without mortgaging the land; and, that in order to 
induce Duncan Mclae to become surety in the premises, 
he agreed to convey the land to him as a security against 
any loss he might incur by becoming surety for the pros- 
ecution of the suit, cr for any money he might expend or 
become in any manner bound for in and about the suit; 
That accordingly a deed of conveyance was made in the 
year 1823 by Ingram to McRae, and that the same was 
intended and understood by both of the parties to be in 
trust, solely for the purpose aforesaid. The bill states, 
that the plaintifis are ignorant, whether the deed con- 
tained any declaration of trust, or proviso for redemption ; 
and charges, if it did not, that it was omitted either by 
mistake or inadvertence, or by the fraudulent contrivance 
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of McRae—for that the same was fully intended to be 
inserted. The bill then states, that no money was paid 
by McRae, or secured to be paid, or other property ex- 
changed for the land so conveyed ; but that the only con- 
sideration therefor was the liabilities to be incurred by 
him as Ingram’s surety as aforesaid: That an ejectment 
was then brought against Williams and Colson, on the 
demise of Ingram, for the prosecution of which, McRae 
was surety, and that it was prosecuted by Ingram ex- 
clusively as his own suit throughout, he employing coun- 
sel, binding himself to pay their fees, and doing all the 
other acts usually done by those who prosecute suits for 
their own benefit; and that McRae became liable only 
for parts of the fees of counsel and other expenses, not 
exceeding in amount $300. as Ingram’s surety, and in 
that character paid them: That in 1830 a recovery was 
finally effected in the action, and a writ of possession is- 
sued; and that before the execution, viz. on the 13th day 
of September 1836, McRae procured Ingram to execute 
to him another deed, reciting that he had, by the deed 
dated May 30th, 1823, conveyed this land to him in fee 
simple, and conveyed the land and confirmed the same in 
fee: That this second deed contains no condition or de- 
feazance, and declares no trust ; but, nevertheless, that 
it was then expressly agreed or understood, that it should 
have no other effect or operation than the former one: 
that it was executed without any new consideration, 
(though the sum of $10 is falsely stated therein to have 
been paid as the consideration.) except that at the same 
time McRae became security for Ingram in a bond for 
$100, toa gentleman who had been of counsel in the 
suit, and that the reason for giving that deed was only 
because the parties supposed the first deed was void, on 
account of its being made when Ingram was out of pos- 


session of the land, and others held adversely to him: 


That in fact the last deed, as well as the first, was in- 
tended only as a security for the money paid or that 
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might be paid by McRae for Ingram, and that the omis- 
sion of a clause of redemption happened by mistake 
or accident, or by the fraudulent design of McRae: And, 
besides the other circumstances as already mentioned, 
the bill further states. in suppert of that allegation, 
that, on the same day, Sept. 13th, 1830, McRae ac- 
cepted a power of attorney from Ingram to receive 
possession of the land in Ingram’s name and stead, and 
“to settle and compromise as he thought proper for 
the mesne profits of the said land or sue for the same in 
Ingram’s name, and apply the same when received to the 
payment of the expenses and charges of the suit about 
said lands:” And that,in pursuance thereof, McRae, 
Watkins and Colson, referred the amount of damages to 
arbitrators, and McRae acted therein “ as agent of Den- 
nis Ingram,” and then declared to the arbitrators, and 
also to divers persons at other times, “that the land be- 
longed to Ingram, and that he, McRae, held it only as a 
surety for the money he had advanced for Ingram in pros- 
ecuting the suit, and that in the same way he only claimed 
to retain as much of the rents and profits, as would dis- 
charge his advances and liabilities aforesaid.” 

The bill then insists, “ that, if the deed of September 
13th, 1836, was intended as a release of Ingram’s equity 
of redemption, the same could not in equity so operate, 
because there was no adequate, and, in truth, no consid- 
eration for it.” And it states that Ingram was so poor 
as not to be able to assert his rights against McRae, and 
was needy and dependent upon McRae,-so as to be com- 
pelled to submit to his demands. It then states the entry 
of McRae into the land, and an award in March for the 
mesne profits ; the death of McRae in 1837 intestate— 
the grant of administration of his intestate to two of the 
defendants, and the receipt by them in 1837 and early in 
1838 of the $890 and interest—the death of Dennis In- 
gram subsequently in 1838 intestate, and administration 
granted of his estate to the plaintiff, Allen; and that the 


- 
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other plaintiffs are his heirs a: law. The land was sold 
by a decree of the Court of Equity upon a bill by McRae’s 
heirs at law for the purposes of partition, and was pur- 
chased by Danie! McRae at the price of $18 per acre. 
The bill is brought by the heirs and administrator of In- 
gram against Mcltae’s heirs and administrator, and 
against Daniel McRae, and prays redemption of the land 
aud are conveyance to the heirs and an account of the 
profits since Dancan McRae entered, and also an account 
of the sums received for the mesne profits and how the 
samme have been applied, and payment of the residue of 
them to Allen, the adiministrator. 

The answer admits that Ingram was poor, and that 
duriug the pendency of the suit, or the greater part of 
the time, he was dependent upon and chiefly supported 
by McRac. They state that the defendants have no per- 
sonal knowledge of the transaction, but that they believe 
that the agreement between McRae and Ingram was not 
for a conveyance of the land as a security against loss by 
McRae by becoming Ingram’s surety, but was for an ab- 
solute purchase, with the risk on McRae’s part of losing 
a!l the costs and expenses in the suit in cause of failure, 
as the land could only be recovered by suit, and, from In- 
gram’s insolvency, the whole responsibility was in fact 
on McRae, although the proceedings were in Ingram’s 
name. The defendants say, that they found their belief 
as to the nature of the agreement on several circum- 
stances: That McRae would not have incurred the risk 
of the costs and expenses, and the trouble of the tedious 
litigation without having any interest in the subject, as 
would be the case, if he was to have a mortgage only as 
security, not for other demands against Ingram, but for 
those arising out of the suit for the land; since in case of 
failure, he would be liable for all those sums, without 
any recourse whatever. And that the deed which was 
made on the 30th of May, 1823, is absolute in its terms, as 
a conveyance in fec: And, further, that, at the time of 
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the execution of the said deed, McRae gave to Ingram 
his covenant in the following words: “ May 30th, 
1823. This is to certify that this day Dennis Ingram has 
made me a deed to 20 acres of land in Colson’s Island, 
which said land is now under some embarrassment by 
being in the possession of Colson and Watkins. Now, if 
the said land should be recovered. and I obtain a lawful 
and peaceable possession. I will be accountable to said 
Dennis on settlement for the sum of three hundred dol- 
lars, but am to be allowed all reasonable expenses that 
may ensue on the samc: 20 acres at $l5peracre.” The 
defendants say they believe the said covenant was given 
for the price agreed to be given for the land, and that it 
was fully the value thereof at the time, as it was situa- 
ted. The answers admit that Ingram attended to the 
suit, but say that McRae did also, and that he alone ad- 
vanced the sums to defray the expenses, and was indeed 
the only person really responsible for them. They deny 
that, to their knowledge or belief. there was any agree- 
ment or understanding between the said parties on the 
13th of Sept. 1836, or before or afterwards, touching the 
deed of that datc, that it should be different from what 
it was on its face, or that the same was not absolute; 
and they say that they are informed and believe that it 
was given after the recovery in the ejectment, from the 
apprehension of the first being defective by reason of 
the adverse possession, and expressly. if it should be so, 
to supply the defect and confirm the land to McRae ab- 
solutely in fee: and the defendants insist on the deed 
as being conclusive on its face of the nature of the agree- 
ment and transaction between the parties. The answers 
admit the power of attorney from Ingram to McRae on 
the 13th of September 1836, the reference and the award 
as stated in the bill, and also the deaths of McRae and 
Ingram, and administrations on their estates at the pe- 
riods mentioned, and the receipt by McRae’s administra- 
tors of the sum awarded between the death of MeRae 
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and that of Ingram. The defendants insist, that the mo- 
ney belonged to McRae as he was, as between bim and 
Ingram, the owner of the land, though he had to use 
Ingram’s name to recover the land and the mesne profits, 
and to enable him readily to do so, was the only motive 
for making the power of attorney ; and though not bound 
in law therefore, that McRae, in consideration of the 
large sum that would probably be recovered for the 
mesne profits, agreed to pay thereout costs and expenses 
of the suit, over and above the purchase money. And in 
respect of the sum so received by the administrators of 
McRae after his death for the mesne profits, those de- 
fendants insist that, if the said Ingram was entitled 
thereto at all, it was as for money had and received to 
his use, and that therefore he and his administrator could 
have had an action at law, and therefore ought not to 
proceed for the same in this Court; and they further in- 
sist, in respect thereof, upon the statute of limitations, 
barring actions of account and on the case within three 
years, as a bar to the plaintiff’s bill. 


Winston and Mendenhall, for the plaintift. 
Strange, for the defendant. 


Rerriy, C. J. The two deeds are cxhibited and their 
date and contents are as stated in the pleadings. That 
of the 30th day of May, 1823, is expressed to be for the 
consideration of $300 then paid, and is for the fee uncon- 
ditionally, and with covenants of general warranty and 
quiet possession. That of September 13th, 1836, recites 
‘that Ingram by deed conveyed the land to McRae on the 
30th of May, 1823, and “that the same had been in con- 
test for many years with C. Watkins and others, and has 
been recovered by judgment of the Supreme Court, and 
a writ of possession is now to issue and to be executed 
Sor the benefit of said McRae,” and then it witnesses, 
“that the said Dennis, in whose name said suit has been 
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carried on, and said writ is to be issued, in consideration 
of the premises and of the sum of $10 in hand paid to 
him by said McRae, hath granted, bargained, sold and 
confirmed, and doth grant, bargain and sell, and now ac- 
tually confirm the said land to the said McRae and his 
heirs :. And the said Dennis doth authorize and empower 
said McRae to have the said writ of possession sued out 
and executed in said Ingram’s name, and the possession 
of said land to be delivered to him by the sheriff of 
Anson, and when so delivered, the said McRae is éo re- 
tain and hold the same to himself and his heirs in his, the 
said McRae’s own right.” 

The power of attorney is of the same date, and au- 
thorizes McRae to sue out « writ of possession, “for a 
tract of land recovered in my name against C. Watkins 
and others. on Pedee, and containing about 20 acres, and 
to have said writ executed in my name, for said McRae 
to take actual possession of said tract and retain the 
same ; and also to settle and compromise, as he may 
deem proper, for the mesne profits of the said land, or 
sue and recover the same in my name, and apply the 
same, when recovered and received, to the payment 
and expenses and charges of the suit about said land. 
And the said McRae is hereby empowered to do all acts 
necessary to be done about recovering and taking pos- 
session of the said land and reeeiving and settling for 
the mesne profits.” 

The plaintiff examined a gentleman of the bar, who 
conducted the action of ejectment against Colson and 
Watkins, and who states that in July 1823, McRae and 
Ingram applied to him to bring suit for the land, and 
that McRae then showed him the deed from Ingram, and 
said he had taken it “to make himself safe,” or “to save 
himself ;” that the witness brought the snit on the demise 
of Ingram, and it pended in various Courts until June 
1836, when the plaintiff recovered: That, after the re- 
covery, the witness advised McRae to take another deed, 

70 
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which Ingram agreed to give, and that the witness pre- 
pared the deed and power of attorney, bearing date Sep- 
tember 13th, 1836, and Ingram executed them and the 
witness attested them. At that time, the witness took 
a note from Ingram and McRae for $100, as a fee in 
the suit, but Ingram was known to be insolvent and the 
note was paid by McRae’s administrator. McRae, pend- 
ing the suit, had paid the witness $120 on account of the 
fee, and also to two other gentlemen -of the bar $150 as 
a fee—as the case was one of much doubt and had be- 
come of consequence to the parties, by the accumulation 
of a large amount of costs. He states that he relied on 
McRae almost entirely for the management of the suit, 
and that he attended to it throughout. 

The sheriff of Anson states, that when he put McRae 
in possession about the middle of Sept. 1836, he then 
mentioned to him, that after all the trouble in law, In- 
gram would get nothing, but that he, McRae, would 
get it and all the profit, and that McRae replied, “ that 
.there would be a good deal coming to Dennis, but there 
was a long settlement to make, and his lawyers’ fees 
and expenses in attending Court were to come out of 
them.” 

Another witness states, that Ingram owed him a debt, 
and in March 1837 he applied to McRae to settle it, and 
-McRae replied, “ Ingram owes me about $100, and also 
for what I have paid as lawyers’ fees and expenses about 
$400 more ; and that they had not yet settled, but ex- 
pected to do so before long; and | wish you would come 

when we settle, for after paying me there will be a 
balance going to Dennis, sufficient to pay his debts, un- 
less he owes more than I think.” McRae also said he 
thought he ought to have something for his own trouble. 
He died about a month after the conversation. 

Another witness, Barnawell, states, that, about a month 
before McRae’s death, Ingram told McRae he wished 
their business arranged; that he wished the land sold 
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and whatever he owed McRae paid out of the proceeds; 
and that McRae answered, that whatever remained 
after paying the debt to him belonged to Ingram. Me- 
Rae also said he had paid all the expenses of the suit, 
and Ingram had not paid a dollar. Ingram stated that 
he intended to give McRae $100 extra for his services. 
McRae made no further reply. 

The defendants exhibited the covenant of McRae of 
May 20th, binding himself to pay Ingram $300, for the 
land upon being let into possession. It is of the tenor be- 
fore set forth. 

They also proved by another gentleman of the bar, 
that, after the action of ejectment +had been pending 
a considerable time, Ingram applied to him to appear for 
him, and the witness assented, provided the fee was se- 
cured. Ingram then said he had sold the land to McRae, 
who was to pay the lawyers’ fees and the other expenses, 
and also, in case the land should be recovered, was to pay 
him $500 for the price of the land. Ingram then requested 
McRae to be responsible for the fee, but he refused, say- 
ing that he would not employ any other lawyer, as he 
already hail employed enough and had paid or agreed to 
pay more fees than the land was worth. The witness 
understood from both parties that the contract between 
them was in writing: That Ingram had made McRae 
an absolute deed for the land, and McRae had given him 
a paper to show what he was to pay upon a recovery. 

The bill states with great clearness a case for redemp- 
tion, notwithstanding the conveyance was by an absolute 
deed. It states a fit occasion for the execution of some 
deed, as a security from one of the parties to the other; 
and, besides the direct averment of the intention, that it 
should operate only as a security, and that it should con- 
tain a clause to that effect, and that the omission of such 
a clause was occasioned by fraud or accident, it states 
positively the very material circumstance, that. McRae 
neither paid nor secured any price for the land. Upon 
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that supposition, there would be a strong ground for say 
ing, that the deed was given in the form it was, by sur- 
prise ; and the bill then uses the subsequent events with 
much skill, in order to shew that they are consistent with 
the idea, that a security and not a sale was intended. 
But the misfortune is, that the facts stated in the bill are 
not all the facts, and that others appear in the answer 
and proofs, which make a case very different from that 
which is so well told in the bill. The deed of May 1823 
is.not only absolute, but it appears tc be founded on the 
consideration of $300 paid; ani, cotemporaneously with 
the execution of the deed. McRae, who is admitted to be 
a man of wealth, gave his obligation to Ingram for the 
sum of $300 therein expressed to be the purchase money 
for this land, and made payable whenever the purchaser 
should be let into possession. Of that part of the case 
the bill takes no notice whatever, but assumes the con- 
trary. One cannot sec how it is possible to get over that 
fact, in pursuing the enquiry, whether that deed was in- 
tended to be a security for a debt or by way of indemnity 
for responsibilities about to be assumed by the bargainee 
for the bargainor, unless it was given colorably for the 
purpose of deceiving Ingram’s creditors and that is 
not asserted. The obligation for the price, made at the 
same time with the deed and attested by the same wit- 
nesses, is as conclusive that the transaction was a pur- 
chase, as the most direct and credible evidence of the ac- 
tual payment of the money would be. Nay, more so; 
for if the money had been paid, there might have been a 
doubt, whether it was paid as a price, or advanced as a 
Joan, and then leave the mind uncertain as to the charac- 
ter of the deed. But it is impossible to suppose, that the 
deed could be executed as a security for a sum to be 
advanced at an uncertain futureday. Such a thing was 
’ never done, unless where a person wants an open credit 
with a banker, and to that end gives a security for all 
advances to cover whateycr balances may be due from 
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time to time. But a needy and insolvent man would 
never bind his estate with a mortgage upon such terms, 
though he might sell it to one, who was able and willing 
to support a law suit for the recovery of it, and agree to 
wait until the result of the suit for the payment of the 
price. An absolute deed is not indeed conclusive, that 
there was an absolute purchase. But it is almost so: and 
can only be avoided by some admissions of the defendant 
in his answer, or by a chain of circumstances that render 
it almost as certain, that it was intended as a security as 
if it had been expressed in the deed: such as the dispar- 
ity between the sum advanced and the value of the pro- 
perty—the continued possession of the former owner— 
written admissions, for example, in stating accounts as 
for mortgage money, and repeated and explicit declara- 
tions. But there is no case, we believe, in which relief 
has been given upon mere proof by witnesses of declara- 
tions by the party, in opposition to the deed and the an- 
swer. Here, there is nothing else, and the declarations 
themselves, far from being clear and satisfactory to that 
point, but rather leading the other way. The bill, in- 
deed, charges a great disparity between the value of the 
land and the price agreed to be paid. But the plaintiffs 
do not support that by proof, and it is hardly to be ex- 
pected they could, as very little land in this State is worth 
$60 an acre throughout for agriculture. Besides, the 
same land, when sold 20 years afterwards, on a credit, for 
partition, appears to have brought only $18 an acre, and 
McRae agreed to give $15 and be at much trouble to 
get it. The expression of McRae, that he took the con- 
veyance from Ingram, “to make himself safe” or “to 
save himself” is very unsatisfactory. The witness is un- 
certain, indeed, which was the expression, and that may 
be material, for he might have meant, that he had saved 
a debt by buying the land, which would be consistent 
with the covenant, that he was “to be accountable for 
the sum of $300 in settlement.” Or it might mean, that 
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hy buying the land he had saved himself from the danger 
of losing what he might advance in the suit, by some 
other creditor of Ingram selling the land as soon, or even 
before the recovery. It would seem scarcely credible, if 
this had been intended as a mortgage, that the counsel of 
the parties should not have been able to state it explicitly, 
or that a respectable member of the profession should have 
permitted, much less advised the parties—both his clients 
—that it was proper, after the recovery, that the mortga- 
gor should, without any new consideration. execute a new 
deed, confirming the title under the former one, as if it 
were intended to be, as it is, absolute. Both of the parties 
attended to the suit, because both had an interest in it: 
McRae to get the land, and Ingram to get the price. The 
form in which the devise was laid was the only one in 
which it could have been laid, and therefore proves noth- 
ing, as to the intention. Then to another gentleman of 
the bar, both of the parties stated explicitly, that it was 
a sale, and indeed they gave an account of the transaction 
exactly in accordance with that appearing on the papers, 
except in mistaking the amount of the purchase money. 
The declarations spoken of by the other witnesses only 
shew, that money would be coming to Ingram, which 
might be either as the price to be paid by McRae, or out 
of the rents, and do not shew any acknowledgement by 
McRae, that Ingram was entitled to the land. The only 
exception is in the testimony of Barnawell, from which it 
inay be collected, there was some confidential understand- 
ing between the parties, without our being able to say 
what it was. But that cannot shake the deeds, and the 
other consistent circumstances. 

It was argued at the bar, that, even if the transaction 
was intended to be as the defendants insist it was, it 
ought to be relieved against, upon the ground that it was 
tainted with champerty. and was oppressive on the 
seller. But to that it must be answered, that no such 
ground is taken in the bill. As before remarked, the 
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bill states with uncommon precision a case for redemp- 
tion, as of a mortgage, and confines itself to that ease. 
Now that is inconsistent with the idea of champerty; 
for what part of the land is he to have, who only claims 
a security on it fer money actually advanced? The bill 
alleges no oppression on Ingram or undue advantage 
taken of him, except in omitting the clause of redemp- 
tion in the deed, as agreed for; and that is not establish- 
ed. It is true, that in respect of the second deed, the 
plaintiffs say, that Ingram was in McRae’s power and 
obliged to submit to his demands. But the bill thus 
speaks of that transaction, upon the supposition, that, 
under the first contract, Ingram had a right of redemp- 
tion, and that the second deed was “a release of the 
equity of redemption,” obtained without any considera- 
tion. Now, that view wholly fails, if the sale was ir. 
tended to be absolute in the beginning, as it seems clearly 
to have been, Then, supposing that the bill might have 
impeached that dealing upon the ground of champerty, 
and that the Court of equity would relieve upon that 
ground merely, yet the bill has not raised that equity at 
all, and it cannot now be taken. But if it had been 
raised in the bill, the objection is clearly obviated by the 
deed of Sept. 1836 ; for. certainly, when a vendor has 
actually recovered the land which he had sold when out 
of possession, there can be no objection to his completing 
his contract by executing a conveyance that will be 
valid. There needs no new consideration, because he 
has already received. the price, or, which is’ the same 
thing, had it secured. The very purpose of the second 
deed was to confirm McRae’s title to the land, and en- 
title Ingram to the purchase money agreed on. There 
was no longer champerty, if there was at first. Whether 
Ingram has received the purchase money, or may still 
be entitled to it, is not the subject of enquiry in this 
suit. He has other remedy for what may be due on that 
score. The claim to the sum received for mesne profits, 
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as stated in the bill, is incidental to Ingram’s right to the 
land as mortgagor ; and what is said about the form of 
the power, is not said with a view to assert a right to 
that money as an independent right, but for the purpose 
of proving that McRae did not claim them, and there- 
fore that he had not purchased: the land. When he is 
declared to have purchased the land in 1823, the mesne 
profits follow the title in this Court, though at law In- 
gram’s name was necessary to the recovery. So, we re- 
gard the power of attorney merely as authorizing the 
use of Ingram’s name for the benefit of McRae, in res- 
pect as well of the profits, as of the land itself—specify- 
ing only that McRae is th: reout to reimburse himself for 
his advances in the suit, and not still claim them from 
Ingram. But, if that were otherwise, and Ingram be- 
came entitled to them, they were recovered in his name 
and received under his authority ; then, that is a mere 
legal demand not incident to the equity of redemption 
claimed in the bill, and therefore might have been re- 
covered at law. For that reason, this Court ought not 
to take jurisdiction of it, after objection distinctly taken 
in the answer. But if the Court would relieve at all, it 
cannot in this case, after a lapse of five years between 
the receipt of the money and the filing of the bill, and 
the statute of limitations insisted on in the answer, as to 
that part of the demand. Hamilton v. Shepard, 3 Murp. 
115. Bell v. Beeman, Idem, 273. 

Upon the whole, therefore, the plaintiff can have no 
relief, and the bill must be dismissed with costs. 


Pex Cursam. Bill dismissed with costa. 
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In a suit brought against a mortgagor and mortgagee by one claiming to be 
an assignee of the mortgagor, for the purpose of setting up the assignment 
and redeeming, it is necessary to prove that the assignment was for a val- 
uable consideration. 

If the suit had been against the mortgagor alone, it would have been suffi- 
cient to prove the assignment without proving any consideration. 

Although equity does not interfere with the legal operation of instruments, 
merely upon the want of consideration, where there is no fraud nor imposi- 
tion, but leaves the parties to the law ; it will, yet, not afford relief upon a 
voluntary executory contract, which passed nothing and created no right at 
law. Equity in such a case does not act for a mere volunteer, but only for 
a real purchaser at a fair price. 

The mere general, formal words in a deed of assignment, declaring that the 
assignor had been fully paid and satisfied, are not conclusive evidence 
that any consideration has been paid, much less an adequate consideration. 

The case of ‘Thorpe v. Ricks, 1 D. & B. Eq. 613, cited and approved. 


Cause removed to this Court from the Court of Equity 


of Anson County, at the Spring Term, 1846. 

The pleadings and proofs presented the following case. 

On the Ist of December, 1834, the defendant, Hough, 
borrowed from the other defendant, Mask, the sum of 
$400, and as a security therefor he conveyed to Mask 
100 acres of land on Pedee river in fee, by a deed ab- 
solute on its face: At the same time, however, Mask 
gave Hough an obligation under a penalty, and, thereby, 
(after reciting that he, Mask, had purchased the land and 
paid the consideration of $400 and received a deed from 
Hough,) he bound himself to re-convey the land to Hough 
upon the payment of the said sum of $400 with lawful 
interest thereon within two years thereafter, or during 
the life of Hough. On the 7th October 1840, Hough as- 
signed Mask’s obligation to the plaintiff by an endorse- 
ment thereon under his hand and seal, but not attested. 
After an assignment of the land in terms, it adds, “I 
now give arid grant to the said Joseph Medley the right 
of redeeming the said land within-mentioned, as he has 
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fully paid and satisfied me for my interest in the said 
land.” The bill states, “that the said William Hough. 
having in the course of dealings between them running 
through several years, fallen in debt to your orator, in a 
sum between two and three hundred dollars, the exact 
amount of which your orator does not recollect, in con- 
sideration thereof executed the assignment to him.” The 
bill was brought in September 1841, to set up the con- 
tract between the plaintiff and Hough as an assignment 
of the equity of redemption, and to redeem and obtain 
a conveyance from Mask to the plaintiff upon payment 
of the debt and interest, which the plaintiff had before 
offered to make. : 

The answer of Hough states, that he has no recollec- 
tion of having executed the assignment on the bond ; 
and it denies that it was executed upon the consideration 
stated in the bill, or was intended as a sale of the land 
to the plaintiff, or an assignment of his equity of re- 
demption. It denies that he then owed the plaintiff any 
debts, but such as had been amply secured by a mort- 
gage of other land to the plaintiff’ The answer then 
states the occasion on which Mask’s bond was transfer- 
red to the plaintiff to have been as follows: That Mask 
had need of the sum of $80, and applied to him, Hough, 
for it, and requested him, if he had it not of his own, to 
endeavor to borrow it for*him; and that, for that pur- 
pose, he, Hough, applied to the plaintiff to advance that 
sum to Mask by way of loan, and the plaintiff agreed to 
do so, provided this defendant would deposit the bond in 
question as a security therefor; and that to that Hough 
assented, and thereupon he delivered the bond to the 
plaintiff, and, it seems, executed a written assignment on 
it. The answer avers positively, that this was the only 
purpose for which the bond was placed in the plaintiff’s 
hands, and that nothing whatever was said respecting 
any debts or other transactions between the plaintiff and 
Hough. The answer further states, that this defendant 
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informed Mask, that the plaintiff had agreed to advance 
him the sum he needed, and told him to apply to the 
plaintiff for it; and that he was afterwards informed by 
Mask that he applied accordingly, but that the plaintiff 
refused to lend him the money, unless, upon his doing so 
aad paying the original advance by Mask of $400 and 
the interest thereon, Mask would convey the land to the 
plaintiff in fee; which Mask refused to do, and, conse- 
quently, that the plaintiff gave nothing for the assign- 
ment to either of the defendants. 

The answer of Mask contains the like statement of his 
request to Hough to borrow the money for him, and that 
Hough informed him, that the plaintiff had agreed to 
lend him $89 upon the security of the bond, which Hough 
said he had placed in the plaintiff’s hands. This defen- 
dant then states, that, in consequence of the information 
thus received from Hough, he applied to the plaintiff for 
the said sum, but the plaintiff refused it, except upon 
the terms of receiving an absolute conveyance of the 
land, us stated in Hough’s answer; and the defendant 
Mask avers, that he received nothing from the plaintiff 
upon the transaction 

The plaintiif has filed several exhibits besides Mask’s 
bond and Llough’s assignment of it to him. Oneis a 
deed of trust for another tractyf land “ containing three 
or four hundred acres on Pedee river” made by Hough to 
the plaintiff on the 17th of November 1838, reciting that 
“said Hough is indebted to the said Medley in the sum 
of $700, for moneys had and received of him to pay and 
discharge said Hough’s just debis,” and conveying the 
said land in fee as a surety therefor, and in trust to sell 
it at any time after the Ist of February 1840. On the 
deed is an entry by the plaintiff, that the debt was satis- 
fied by a sale of the land by the sheriff of Anson on the 
15th of September 18140 on execution, subject to that 
deed of trust. 

The other exhibits by the plaintiff are of evidences of 
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debts from Hough to himseli of the following dates and 

sums : 

1820—April 20. Bond payable to plaintiff one day after 
date, $8 86 

1840—March 28. Bond to plaintiff, payable Ist 
January, 1841, 464 87 


Oct. 13. Bond of Hough to Horn, and paid 473 73 

by plaintiff on this day $136 83 
Degernette’s judgment paid this day by 

plaintiff. 8 63 
Habbinds’ judgment paid this day by 

plaintiff, 6 5 
Myers’ judginent paid this day by pl'tiff, G 02 
Threadgill’s judgment paid this day by 

plaintiff, 45 66 203 65 


$677 


1841—April 5. Bond of Hough to plaintif for 
this sum borrowed, $40 
1842-—-Feb. 5. Paid balance of Ilorn’s judgm’t. 13 
“24. Liles’ judgment paid by pl’ntiff. 24 
« « — Bond to Bogan paid by plaintiff, 23 


$779 


The plaintiff likewise proved by the sheriff of Anson, 
that, on the 14th of March 1839, the plaintiff paid him 
on an execution against Hough the further sum of $65: 
and that, under another execution against Hough, the 
plaintiff on the 15th of September 1840 purchased the 
land mortgaged to the plaintiff, and subject to that mort- 
gage, at the price of $1200; of which he paid the sheriff 
the sum of $66 only, in discharge of the said execution. 
The plaintiff further proved, that the debts paid by him, 
as aforesaid, on the 13th of October 1840, and in Febru- 
ary 1842, were paid at the request of Hough, or were 
debts for which the plaintiff was his surety. It is also 
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proved that the land mortgaged to the plaintiff is worth 
irom $1,500 to $2,000, and the tract conveyed by Hough 
to Mask is as valuable as any land in the county, and is 
worth $1,500. 


Strange, for the plaintiff. 
Iredell, tor the defendants. 


Rurriy, C.J. There is no doubt that the transaction 
between Hough and Mask, though not strictly a mort- 
gage, in point of form, was substantially so, and is to be 
treated but as a security in this Court. Neither of those 
persons raise a question upon the right of Hough to re- 
deem. The only dispute is, whether the plaintiff has that 
right; and that depends upon the question, whether he 
has such an assignment of the equity of redemption, as is 
effectual and sufficient in a Court of Equity. Upon that 
question the opinion of the Court is against the plaintiff. 
If this had been the case of an ordinary mortgage upon 
its face, and Hough had made a formal deed of assign- 
ment of the equity of redemption to the plaintiff, he might 
have filed a bill against Mask for redemption, without 
bringing Hough into the cause. or proving the considera- 
tion moving from himself to Hough, as the price of the 
equity of redemption. For a plaintiff need not make ‘a 
person a party, who, according to the facts alleged in the 
bill, has no interest in the subject, and, although it re- 
. quires a consideration to raise a trust, yet, after it is 
well raised, it may be transferred, as against the trustee, 
voluntarily. To Mask it would be immaterial upon 
what consideration Hough might have assigned to the 
plaintiff; and it would therefore be sufficient, in the 
case supposed, for the plaintiff to prove the assignment, 
on the hearing. Thorpe v. Ricks,1 Dev. & Bat. Eq. 613. 
We do not say, that it would be so in this case, since it 
is, in form, not an assignment of a clear and admitted 
equity of redemption, but an assignment of a covenant 
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or executory agreement from Mask to Hough to convey 
the land to him upon the payment of a certain sum. 
Perhaps, therefore, it was indispensable in this case, that 
the plaintiff should bring in Hough, as well as the moft- 
gagee. But, admitting that it was not, and that the 
plaintiff might have had a decree upon a bill against 
Mask alone, yet he has not thought proper to proceed in 
that way and claim a decree against the mortgagee 
wpon the apparent assignment to him, leaving it to the 
zssignor to assert his right afterwards in a bill of his 
own, denying the assignment or its legal efficacy. On 
the contrary, the plaintiff has chosen to proceed against 
both the mortgagee and mortgagor; and thus he puts, 
himself, in issac, the assignment in respect of both of 
those parties, and is, consequently, bound to shew one 
which is efficacious, and which the Court will specifically 
uphold against the assignor, so as to conclude him by a 
declaration of the assignment in the decree in this suit, 
Hence it became necessary in the bill to set out not only 
the naked fact of the assignment from Hough to Medley, 
but also that it was made on a valuable consideration. 
For, although equity does not interfere with the legal 
operation of instruments, merely upon the want of con- 
sideration, where there is no fraud er imposition, but 
leaves the parties-to the law: it will, vet, not afford re- 
lief upon a voluntary cxecutory contract, which passed 
nothing and created no right at law. Equity in such a 
case does not act for a mere volunteer, but only for a 
real purchaser, at a fair price. The plaintiff has endea- 
vored to appear to be such a purchaser. But he entirely 
fails in the attempt. It is urged for him, that the as- 
signment itself states, that he had fully paid and satis- 
fied Hough for his interest in the land; and that such an 
acknowledgement is not to be disregarded, but must be 
deemed sufficient evidence prima facie of a valuable 
consideration, Upon the same technical reasoning, it 
might be insisted that the seal imported a consideration 











JUNE TERM, 1846. 345 
Medley v. Mask. 





in this Court, because at law it precludes an enquiry as 
to the consideration. But, in equity, there must be proof 
of an actual consideration; and, therefore, while a re- 
ceipt from a party for a certain sum of money is evi- 
dence of the payment, these general words, inserted 
merely as formal parts of an instrument and declaring 
no particulars. can by no means be admitted as con- 
clusive, that some valuable consideration was actually 
paid or secured, much less that an adequate considera- 
tion was paid or secured. Those words, respecting the 
consideration, would, for example, be equally true, whether 
the assignment was upon a sale, as alleged by the plain- 
tiff, or upon a pledge, as declared by the defendants. The 
assignment, therefore, cannot supply the place of all other 
proof of a consideration paid or secured. Indeed, the 
plaintiff has not relied on it in the bill for that purpose. 
On the contrary, the bill professes to set forth the actual 
consideration, and the plaintiff has gone into evidence, 
apparently, with the view to the proof of it. The state- 
ment of the bill is, that in fact the consideration was a 
sum due from Hough to the plaintiff on dealings, run- 
ning through several previous years; the amount of 
which the plaintiff does not recollect, further than that 
it was between two and three hundred dollars. This 
statement is singularly loose and unsatisfactory. It sets 
forth no particular sum, either as the amount or the 
balance of the account, and gives no items; and the 
only excuse for the omission is, that the plaintifi’s recol- 
lection failed him, although the bill was filed in less than 
a year after the assignment, and although it would have 
been easy to refer to the settlement of accounts, which 
it is to be supposed must have been made, if the balance 
on it was to be paid by the sale of this land. But the 
very inadequacy of that consideration, taking it at the 
larger sum, makes it difficult to credit the statement. 
The value of the land is fixed at $1500; and in October 
1840, the principal and interest due to Mask, supposing 
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him not to have been in possession amounted to $540. 
The value of the equity of redemption was, then, about 
$960, while the price at which Hough is supposed to 
have agreed to sell it, was at the utmost only $300; 
which is not one-third of its value. Thus, any presump- 
tion of a fair price, to be inferred from the general ex- 
pressions of the assignment, is confined by the bill to a 
sum, as the actual price, so totally inadequate as to ren- 
der it almost incredible, that a contract of sale was 
made or intended, notwithstanding the form into which 
the transaction was moulded. It is, indeed possible, that 
a man may agree to take less than one-third of the value 
of his land; and, if he did, the Court would not be at 
liberty, merely for that reason, to set aside his convey- 
ance. But equity would not lean to enforcing, by spe- 
cific performance, a contract for the sale upon such a 
consideration, but, rather, leave the case to its fate at 
law. At all events, without good proof of the fact of 
sale at that price, the Court would not incline to the con- 
clusion, that one was intended, especially when there is 
a fair ground for thinking, that the contract might have 
been in the nature of a security or for some other purpose. 
Now, the defendant here, in‘ answer to those allegations 
in the bill and its interrogations, denies most positively 
that he contracted to sell the land or his equity of re- 
demption at any price ; and he avers that the bond was 
not even deposited with the plaintiff as a surety for any 
debt of his own, but exclusively as a security for the 
small sum of $80, which the plaintiff agreed to lend to 
Mask, but which, as the answers state, after getting the 
bond, he refused to advance. If this account of the trans- 
action were less probable in itself than that given in the 
bill, though it would seem quite the contrary, yet, upon a 
law of evidence in this Court, it is to be received as true, 
as far as it is responsive to the bill, unless shaken by 
other credible evidence. There is no other evidence 
here, which can have that effect. If a sale had been in- 
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tended, and the mortgagor had, as is usual, continued in 
possession, he would have let the plaintiff into the pos- 
session, as the owner after his purchase. But nothing of 
the sort appears. It is not shown that there was any 
treaty for a sale and purchase ; that there was any ac- 
knowledgement by Hough, even in an unguarded mo- 
ment, that he had made a sale upon any terms, or that 
he ever represented the transaction differently from what 
it appears in his answer. The answer is in no way 
brought into doubt. On the contrary, it is sustained by 
the evidence which the plaintiff adduces in order to shew 
Hough’s indebtedness. The deed of trust recites a debt 
of $700, which is said to be for advances of money at 
different times to pay Hough’s debts. It is not stated to 
be due on bond, nor when it was or would be payable. 
And it looks, therefore, very much as if that sum were 
not an ascertained debt, but was inserted in the deed to 
cover all advances. That, however, need not be in- 
sisted on. The plaintiff also produces bonds and judg- 
ments against Hough to the amount of $779 67, and 
proves that he paid for him another sum of $65—in all, 
$844. Of that sum, $538 73 appears to have been due 
before and at the 15th of September 1840. As there is 
no evidence of the consideration of the bond for $464 87, 
which Hough gave the plaintiff March 28th, 1840, it 
might, if necessary, be proper to enquire, whether that 
bond was not given on a settlement for the advances se- 
cured by the deed of trust. But, for purposes now in 
view, it may be assumed, that both of the debts of $700 
and $464 87 were subsisting. Still, Hough would not 
have been indebted to the plaintiff in $300, or any other 
sum on the 7th of October, 1840. For, on the 15th of 
September 1840, the land that had been mortgaged for 
the debt of $700, was sold under a fiert facias at the in- 
stance of another creditor, subject to that mortgage: in 
other words, the equity of redemption was sold, and was 
purchased by the plaintiff at the price of $1,200. That, 
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of course, extinguished the mortgage debt—the land be- 
ing worth, probably, $2,000, and the plaintiff taking it, 
liable to his own debt. Of the price bid by him, the 
plaintiff paid the sheriff only $66; and he was to ac- 
count with Hough for the residue, namely, $1,134. At 
that time, besides the mortgage debt of $700, the plain- 
tiff’s demands against Hough amounted only to $538 73 
and some interest, and thus left a balance of about 
$595 27 due to Hough. No doubt, it was on account of 
that balance due from him, that the plaintiff made the 
subsequent payments and advances for and to Hough on 
the 13th of October. 1840, and in the years 1841 and 
1842, namely, the sums of $203 64 and $102 30—making 
together $305 94. But, after deducting that sum from 
the before-mentioned balance of $595 27, there would 
remain due to Hough from the plaintiff the sum of $289 33, 
It appears, therefore. that, at the time the plaintiff pro- 
cured the assignment of this bond from Hough, instead 
of the latter owing the former two or three hundred dol- 
lars, the balance was on the other side; and that the 
plaintiff then owed a balance of $595 27, and, after de- 
ducting intermediate payments, he still owes Hough 
$289 33. It is then impossible, that the plaintiff could 
become the purchaser of the land in the manner and 
upon the consideration alleged by him. On the contrary, 
the statement of the bill as to the price, singular and 
suspicious as it is, is not sustained, but is disproved by 
the evidence, which, as far as it goes, leads one to credit 
the answer. 

Consequently, it must be declared, that the plaintiff 
has failed to establish that he purchased the equity of 
redemption in the premises from Hough at the price of 
$200, or $300, or at any other price paid or secured, 
or that Hough assigned to him the bond of Mask, which 
is mentioned in the pleadings, for any valuable consid- 
eration ; and therefore, that the plaintiff has not en- 
titled himself to a decree in this cause for the redemp- 
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tion of the premises; and the bill must be dismissed 
with costs. 


Par Curiam. Bill dismissed with eosts. 


DAVID MICHAEL ve. NICHOLAS MICHAEL, 


In a suit to set aside a deed, the plaintiff cannot, against the statements ia 
the auswer, responsive and directly contradictory to the bill, have a decla- 
ration of facts in his favor, unless upon very clear proof, that the contract, 
as made, was different from the representations of the answer, and that the 
contents of the deed, as written, were concealed from, or, at the least, un- 
known to the plaintiff. 

Geuerally, when a person makes a deed, who is able to read it, the presump- 
tion ia, that he did read it; and, if he did not, it is an instance of such 
consummate folly, to act upon so blind a confidence, in a bargain, where 
each party is supposed to take care of himself, that it would be dangerous 
to relieve, upou the mere ground of a party’s negligence to inform himself, 
as he so easily might, of what he was doing. 

Therefore, commonly, the Court ought not to act on the mere ignorance of 
the contents of the deed: but there should be evidence of a contrivance in 
the opposite party to have the instrament drawn wrong and to keep the 
maker in the dark. 

If a guardian, agent, or other person, standing in a confidential relation, avail 
himself of information which his situation puts him in possession of, or of 
the influence, which is the natural cousequence of habitual confidence or 
authority, to give an undue advantage by getting obligations or conveyan- 
ces, without adequate consideration, a Court of Equity will not permit 
them to stand. The Court regards such transactions as extremely dan- 
gerous and sets them aside, except as securities for what may have been 
done under them. 

But that rule does not apply, where a person, claiming an equitable interest 
in property by an assignment from the father of certain infants, brings a 
suit in the name of those infants, styling himself their next friend, he not 
being their guardian nor apppointed an agent by any contract or agreement 
with them. 


Cause removed from the Court of Equity of Orange 
County, at the Fall Term, 1845. 
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The following case is presented by the pleadings and 
proofs. 

In 1772 Frederick Michael purchased from Henry 
Eustace McCulloch, a tract of land in Rowan, containing 
300 acres, at the price of £200: of which he paid £23 
and McCulloch gave a bond to convey in fee upon the 
payment of the residue of the purchase money. Frede- 
rick Michael entered into possession and levied on the 
land until he died in 1780 intestate, leaving several chil- 
dren ; of whom Barna and Nicholas were two, the former 
being the eldest son and heir at law of the father. The 
two brothers continued in possession until 1787. In that 
year Barna left Nicholas in the sole possession and re- 
moved to Orange, a distance of about 50 miles, and re- 
sided there until his death; intestate, in 1794. He lefta 
daughter, Elizabeth, and an only son, David, the present 
plaintiff, who was then about a year old. 

The estates of Henry E. McCulloch were included in 
the confiscation acts; and one Joseph Cunningham pur- 
chased this land, as part of his estate, and took a deed 
from the commissioners ; and he afterwards conveyed a 
part, containing 162 acres, to John Allen, who evicted 
Nicholas Michael therefrom about 1801 or 1802. In 1805 
a bill was filed by Nicholas Michael, in the names of 
Elizabeth and David Michael, infants, by himself as their 
next friend, against Allen and others, setting up the pur- 
chase from McCulloch and claiming the land as belonging 
to the plaintiffs therein, as the infant heirs of Barna Mi- 
chael, and in April 1817 there was a decree that the de- 
fendants in the suit should convey the land, 162 acres, to 
the plaintiffs, David and Elizabeth, and pay them the 
sum of $250 for profits. 

In 1803 Hugh Cunningham, claiming also under Joseph 
Cunningham, entered into another part of the land con- 
taining about 120 acres. 

The present bill was filed by David Michael, in July 
1834, against Nicholas Michael originally. It states, 
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that, soon after obtaining the decree against Allen, (who 
never conveyed under the decree,) Nicholas Michael sent 
to Orange for the plaintiff and one Willis, who had mar- 
ried Elizabeth, and informed them of the recovery; and 
represented, as it had been effected, that it would be ne- 
cessary to pay McCulloch’s representatives the residue of 
the purchase money and interest, then amounting to some 
large sum. It states further, that the plaintiff and Willis 
were unable to pay the same, as Nicholas well knew; 
and that he, Nicholas, then offered to do so, and also to 
prosecute for their benefit a suit against Hugh Cunning- 
ham for the tract of 120 acres, if they would convey to 
him the land which had been recovered from Allen: in- 
sisting that they ought to do so, as he had been at much 
trouble and expense in conducting the suit. The bill 
states, that, believing those representations, the plaintiff 
and Willis assented to those propositions ; and that it 
was agreed, that they should, on some appointed day, go 
to Salisbury and have the deed there prepared by the 
Clerk and Master of the Court, in which the decree had 
been rendered: That in some short time they did so, and 
that the Clerk and Master, Mr. Charles Fisher, readily 
agreed to prepare a deed, and immediately, on the 21st 
of November, 1817, wrote it in the presence of the par- 
ties ; and the plaintiff and Willis, having unbounded con- 
dence in their uncle Nicholas, and believing that he had 
properly instructed Mr. Fisher as to the land, which was 
to be conveyed, executed the deed forthwith, without read- 
ing or hearing it read, and in the belief, that it was for 
the 162 acres only, which had been recovered from Allen. 
The bill states positively, that the deed was not, by the 
agreement, to include the 120 acres in possession of Hugh 
Cunningham’s heirs; and that Nicholas Michael engaged, 
if they would convey to him the 162 acres, that he wéuld 
institute a suit in the Court of Equity for the other tract 
of 120 acres. in their names and prosecute it for their ben- 
efit. The bill then avers, that the plaintiff had not the 
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slightest suspicion that the deed included any but the 162 
acres, and that Mr. Fisher, acting under the belief that 
the subject was properly understood by the parties, did 
not offer to read the deed, and that the plaintiff and Wil- 
lis, being young and inexperienced and confiding fully in 
their uncle, did not request to have it read. 

Elizabeth Willis afterwards executed the deed, but 
was never privily examined. In 1818, Nicholas Michael 
filed a bill in the names of David Michael and Willis 
and wife in Rowan, against Hugh Cunningham’s heirs, 
setting up for the 120 acres the same title, and in Octo- 
ber 1831, (it having been noticed, that Elizabeth was not , 
an heir of her father,) a decree was made therein, that 
the defendant should deliver possession and convey the 
land in fee to the plaintiff, and also pay him $700 for 
the profits. 

The bill states further, that, with the view of throwing 
the costs of that suit upon the plaintiff and Willis, in 
case the decree should be for the defendants, and also to 
prevent them from discovering the contenis of the deed, 
Nicholas Michael did not make himself a party to that 
suit, nor register his deed, but kept it secret until August 
1831, after the rights of the parties had been declared in 
the suit ; and that, until that time, the plaintiff had no 
knowledge that the deed included, as in fact it did, the 
whole tract purchased from McCulloch. The bill further 
states, that the land recovered from Allen was worth 
$1,600 ; that the rent of the land occupied by Nicholas 
from 1787 up to the period at which he was ejected, was 
worth $100 a year; that Nicholas received the sum of 
$250 decreed to be paid by Allen, and applied it to his 
own use; and that he took possession in 1831 of the land 
recovered in the suit against Cunningham, and also re- 
ceived the $700 and applied the same to his own use; 
and that those sums greatly exceed the sum paid by 
him to McCalloch, which the bill states to have been 
only $600. 
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The bill thereupon charges, that the plaintiff was de- 
ceived into the execution of the deed, under the belief 
that it conveyed the tract of 162 acres only, and also that 
he was induced to convey that tract without any conside- 
ration, and was so induced by an uncle, professing to act 
as a parent and protector, and in fact acting as his agent 
and next friend, but who availed himself of the advan- 
tages of the relation between them to obtain the con- 
veyance upon those terms; and therefore it insists that 
the deed should be declared fraudulent and wholly void, 
as against the plaintiff; and it prays a decree, according- 
ly, for a conveyance of the whole tract, and that the de- 
fendant should come to an account of the sums received 
by him, and also for the profits while he occupied the 
premises. The answer states, that, shortly after the 
death of Frederick Michael, the agents of McCulloch 
recovered a judgment against his administrator for the 
residue of the purchase money of the land, but the same 
remained wholly unsatisfied for the want of personal as- 
sets; and that application was then made to Barna, the 
heir-at-law, for payment, who said the land was not 
worth the money, and refused ; but he told the defendant 
that, if he chose, he-might pay for the land and have it, 
and delivered to him the plots of survey and McCulloch’s 
bond. It being then uncertain, as he was advised by 
counsel, what was the effect of the sale of the land as 
confiscated property, the defendant says he declined pay- 
ing the purchase money, either to McCulloch or to Jo- 
seph Cunningham, the purchaser from the commissioners, 
and in 1791 Cunningham instituted an ejectment against 
him, for the 162 acres, which he defendetl at his own ex- 
pense, without aid from his brother Barna. In 1801 that 
suit at law was decided against him ; and a year or two 
afterwards Hugh Cunningham evicted him from the resi- 
due of the tract. 

The defendant further states, that he instituted the 
suit in equity against Allen in 1805 for his own benefit, 
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though, from necessity, in the names of his brother’s infant 
heirs, as his brother, though not setting up any claim nor 
advancing any money, had died without executing an as- 
signment of McCulloch’s bondtohim. During the twelve 
years it was pending, neither the plaintiff nor his sister, 
(then supposed to be an heir,) nor her husband set up any 
claim to the land or any part of it, nor advanced anything 
toward the expenses, or interfered in the suit in any way, 
nor had any communication whatever with the defendant 
or with the counsel on the subject of the suit. ‘But, after 
the recovery in their names, it was found indispensable, 
that the plaintiff and his sister should act in some way 
in the business; and the defendant admits that he sent 
for them to Orange, and, when the plaintiff and Willis 
arrived at his house, that he made the representations 
respecting the debt, then ascertained to be going to 
McCulloch, and respecting the trouble and expense which 
he had borne in the business, as stated in the bill. 

The defendant says, that in fact he disclosed the truth 
of the whole transaction to them and the understanding 
which had existed with his brother, and stated to them 
that he thought himself justly entitled to the land, upon 
paying the sum due to McCulloch ; but at the same time 
he explained to them fully the advantage they had in the 
case, and their power of denying him the justice he 
thought they owed him; and left it to them to deter- 
mine, whether they would pay him for his trouble and 
expenses and time, and pay McCulloch and take the 
land, or let him pay McCulloch and have the land. The 
defendant avers, that both the plaintiff and Willis fully 
understood the subject, and preferred giving up the con- 
tract, with all its benefits and burdens, to the defendant, 
with liberty to him to sue for the other part of the land, 
thén claimed by the heirs of Hugh Cunningham ; and 
upon those representations and that understanding, those 
two persons executed the deed to the defendant, and sub- 
sequently induced Mrs. Willis also to execute it. The 
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defendant denies explicitly, that the plaintiff and Willis 
executed the deed without its being read, and affirms 
that Mr. Fisher, as soon as he had written it, read it 
plainly and distinctly in the hearing of all the said par- 
ties, and that the plaintiff, as he believes, knew the con- 
tents of the deed as well as the writer of it did; and he 
says that in fact the deed is perfectly conformable to the 
agreement that was made, and also that the plaintiff is 
able to read writing very well. The defendant denies 
that, in either of the suits in equity, he professed to be 
acting for the benefit of the plaintiff or his sister, al. 
though he admits, as the suits were in their names, he 
styled himself “agent” in affidavits, notices, and other 
proceedings in the cases in which he acted personally. 
On the contrary, he says he acted throughout, as if the 
suits were his own, and he so considered them, and so 
did the plaintiff in respect to the last suit, which, in- 
deed, was the only one he knew of until after their de- 
cision. The defendant states, that the balance, due to 
McCalloch on the judgment, was about $1900, and that 
he applied the sum of $250 recovered from Allen, toward 
the payment thereof, and that he paid the residue out of 
his other property or cash. He also says, that besides 
giving his personal attention to one suit after another 
about the land, for upwards of forty years, he paid more 
than $300 to the counsel in the causes at different times; 
and he avers, that from the execution of the deed to him 
until the final determination of the suit against Cunning- 
ham in 1831, the plaintiffs took no part in the suit and 
put up no claim to what might be recovered in it. He 
denies that he concealed the existence of the deed to him, 
and says that it was known, though he admits that he did 
not register it until August 1831; and says the reason 
thereof was, that until that time he had not discovered 
that Mrs. Willis was not an heir of her father, and he was 
waiting to have her privy éxamination taken. After an- 
swering, Nicholas Michael died, and in 1839 the suit was 
73 
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revived against his heirs, and by an amendment it was 
also charged, that, in February 1827, he had conveyed 
the land te one of his sons. That son in his answer sets 
up title under the deed from his father ; and all the others 
disclaim any interest. 

After replication, the parties proceeded to proofs. 
Elisha Willis and Elizabeth Willis were examined for 
the plaintiff. The former states, that when the plain- 
tiff and he reached Nicholas Michael’s, he informed them, 
that the balance of the debt to McCulloch was $1,600, 
and that he had paid it and required them to refund it, 
and said, if they did not, he would have the land sold for 
it, and if the land did not pay him, he would have David 
Michael and the witness put in jail. Nicholas Michael 
offered to give them $1,300 for the 162 acres, that had 
been then recovered- He states that the three went to 
Salisbury, and David Michael and he “ executed the deed 
to Nicholas Michael in Mr. Fisher’s office for, as he un- 
derstood, the one hundred and sixty-two acres of land, 
but at the time the deed was not read over to David Mi- 
chael or himself.” 

Mrs. Willis states, that, sometime after her husband 
and brother returned from Rowan, Nicholas Michael and 
his son John came to her house to get her signature to 
the deed, saying that he had paid for the land and wanted 
to be made safe. She stated to him, that she did not like 
to sign the paper, unless she could hear it read and ex- 
plained by some person who understood it: That John 
Michael then began to read it, when his father said it 
was not worth while and stopped him, and said if she did 
not sign it he would have the land sold, and if that would 
not do he would put her in jail—whereupon she executed 
the deed. Her husband was present at the time. Both 
of these witnesses make a mark. 

It appears in the cause, that while the second suit was 
pending against Cunningham, Elizabeth Willis went on 
a part of the land under Cunningham, and after the de- 
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cree, refused to give up the possession to Nicholas Mi- 
chael. A witness states, that the present plaintiff told 
Nicholas Michael to turn Willis off, as he had no right. 
In January 1332, Nicholas Michael brought ejectment 
upon his own demise against Willis, which was pending 
when the present bill was filed. In March 1835, the 
plaintiff got an injunction in this suit against further pros- 
ecuting the ejectment, upon the ground, that Willis was 
his tenant and ought not to be evicted until the right was 
determined in the cause. The injunction was dissolved 
in September 1835, and in the succeeding month judgment 
was obtained by the plaintiff in the suit at law and Willis 
was evicted. It was pending the injunction, namely, on 
the 14th of May, 1835, that the plaintiff took the deposi- 
tions of Willis and his wife. 

Several witnesses prove, that, while Nicholas Michael 
was carrying on the suit against the Cunninghams, he 
said that he was the agent of his brother’s orphans. One 
witness, Philip Berner, states, that he mentioned to him, 
that he had recovered a part of Barna Michael’s land from 
Allen, and he intended to bring suit against Hugh Cun- 
ningham’s heirs for the other part—for the land belonged 
to Barna Michael's heirs, and they had been up a short 
time before and employed him to act as their agent and 
bring suit. This witness says that he knew, that David 
Michael came up to Rowan to sell the land, and agreed 
to let Nicholas Michael have it, and they went over to 
Salisbury to have a conveyance made, which was some- 
time before the conversation between N. Michael and the 
witness. He says, he never understood that the plaintift 
and Willis conveyed the whole tract, but understood that 
they conveyed the part recovered from Allen; and 
that he had lived within about a mile from the land 
and from Nicholas Michael, about thirty-five years. He 
says the land would now be worth $10 an acre, if it 
was in the condition it was in, when he first knew 
it. Other witnesses prove that when the suit was 
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brought, the average value of the tract was $5 50 an 
acre. 

On the part of the original defendant were examined 
the two subscribing witnesses to the deed {rom the plain- 
tiff. John Michael states, that he was sent by his father 
to Orange, for the plaintiff and Willis; and that after 
getting up and hearing from his father the circumstances 
of the case, they came to an arrangement with him to 
take the land and pay McCulloch ; and the next day they 
went to Salisbury to execute the contract, and the wit- 
ness went with them: that at Salisbury they met Mc- 
Culloch’s agent and settled with him; and that Mr. 
Charles Fisher wrote a deed according to the direction of 
the parties, and he read it over to all of them, and the 
plaintiff himself also read it over, and then he and Wil- 
lis executed it, and Mr. Fisher attested it. Afterwards, 
Mrs. Willis executed it in Orange and ihis witness at- 
tested it as to her. 

The other witness is Mr. Fisher. He says, he wrote 
the deed, he is sure, as he finds it in his hand-writing 
and he has an indistinct recollection of having written 
it. His recollection is not sufficient to enable him to 
state positively from memory, that, after having written 
the deed, he read it; but he has no doubt that he either 
read it to the parties or that they read it themselves, as 
he is confident, from long habit, that he would not have 
witnessed it, (as he did as to David Michael and Elisha 
Willis,) if he had not known of his own knowledge, or heard 
them acknowledge, that they knew its contents. He 
states further, that on the day the deed was made, he 
understood from the plaintiff, Willis, and Nicholas Mi- 
chael, that Nicholas was to pay McCulloch for the land 
and take it; that the debt was a considerable sum, though 
he cannot recollect the amount, and that it was either 
then paid or in a short time afterwards, as he heard Me- 
Culloch and his agent say it was discharged—who have 
both been dead many years. He states that Nicholas 
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was the manager and conductor of the suit, and the 
whole business connected with the land, and that in con- 
ducting it he was called agent. 

The deed itself is annexed to those two depositions. 
It is a printed deed of bargain and sale, except as to the 
date, names of the parties, consideration, and description 
of the land. It is dated November 21st, 1817, and the 
consideration set forth is $1900, paid. ‘The written parts 
of the deed are in large, legible, and uncommonly plain 
hand-writing ; and David Michael’s signature purports 
to be written by himself, and is distinctly written in a 
good though stiff hand. Willis and his wife made marks. 
A witness preves, however, that the plaintiff, who is of 
a German family, has but a defective English education, 
and does not read writing with ease. 


W. H. Haywood, Norwood and J. H Bryan, for the 


plaintiff. 
No counsel for the defendants. 


Rurrix, C. J. The bill raises two points of equity. 
They are combined in some confusion in the bill; but, as 
they are in their nature eutirely distinct, they ought to 
be disposed of, each by itself., The first is, that the deed 
by mistake of the writer, or the contrivance of the pur- 
chaser, was drawn so as to cover more land than was 
agreed to be conveyed, and the plaintiff executed it with- 
out a knowledge of the error, and fully believing that it 
covered only the tract of 162 acres. But, besides that, 
the plaintiff says that he ought, at all events, to be re- 
lieved against the deed, upon the ground, that, supposing 
him to have known the contents, and to have executed it 
willingly at the time, it is one of those contracts which 
the policy of the law forbids, because it was unduly 
obtained from an inexperienced young man, just of 
age, by one standing in loco parentis, and acting as his 
guardian and agent about this property. The natural 
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order of treating the subject is to ascertain, first, what 
really was the contract, before we consider whether 
it be obligatory in law or not. There is, in the first 
place, a presumption that the dealings are fair, and 
that the deed conforms to the agreement of the par- 
ties, unless the contrary is made to appear by satisfac- 
tory proof, direct or circumstantial ‘The allegation in 
the bill is, that the defendant agreed to take the land then 
recovered, which was 162 acres, and the sum of $250 
decreed for the profits, and pay the purchase money to 
McCulloch, give up any demand for previous expenditures 
in the various suits, and, at his own expense, prosecute a 
suit for the other tract of 120 actes and the profits, in the 
name of the plaintiff and Willis, and for their benefit. 
Now, this is positively denied in the answer; and the 
defendant avers, that his expenses and the payment to 
McCulloch amounted to more than the full value of the 
land and the profits, and that, although he claimed the land 
by contract with his brother, yet he offered the other par- 
ties their choice. cither to reimburse to him his expenses 
and take the land to themselves, subject to the debt to 
McCulloch and the contest as to part with Hugh Cunning- 
ham’s heirs, or let him have their claim. The defendant 
says, that, without hesitation, they preferred the latter, 
and that the deed, as drawn, was but in completion of the 
agreement. 

Against those statements in the answer, thus respon- 
sive and directly contradictory to the bill, the plaintiff 
cannot have a declaration of facts in his favor, unless 
upon very clear proof, that the contract, as made, was 
different from these representations of the answer, and 
that the contents of the deed were concealed from, or, at 
the least, unknown to the plaintiff, when he executed it. 
Generally, when a person makes a deed, who is able to 
read it, the presumption is, that he did read it, and, if he 
did not. it is an instance of such consummate folly to act 
upon so blind a confidence in a bargain, when each party 
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is supposed to take care of himself, that it would be dan- 
gerous to relieve upon the mere ground of a party’s neg- 
ligence to inform himself, as he so easily might, of what 
he was doing. Therefore, commonly, the Court ought 
not to act on the mere ignorance of the contents of the 
deed ; but there should be evidence of a contrivance in 
the opposite party to have the instrument drawn wrong 
and to keep the maker in the dark. In this case, howev- 
er, it may be yielded, that from the confidence arising 
out of their near blood relationship and from the apparent 
candor, with which his uncle had commnicated the in- 
formation of his rights, and the fairness with which he 
seemed to deal with his nephews, that the plaintiff might 
have executed the deed, prepared under his uncle’s direc- 
tions, without being so culpable for not reading it or hav- 
ing it read, as to preclude him from being relieved against 
so much of it as may not accord with the bargain as made. 
Then, we are to enquire what is the evidence opposed to 
or in support of the representations of the answer. There 
are but two witnesses who professed to have been present 
at the making of the contract. The one is Elisha Willis, 
a party to it, and the other is the defendant’s son, John, 
who now claims part of the land ; both of whose deposi- | 
tions have been taken and read without objection. The 
account of each is very barren of details: so much so, as 
to lead to some suspicion, that they might be afraid to 
trust themselves to entering on them, or do more than de- 
pose to what they thought the main fact, lest they might 
be exposed to contradiction. Willis, however, says, that 
Nicholas Michael agreed to give $1,300 for the tract of 
162 acres then recovered, and that the deed executed in 
Fisher’s office was, “as he nnderstood it,” for that tract, 
but that it was not read. He says also, that the debt 
due to McCulloch then was $1,600. On the other hand, 
John Michael says, that the plaintiff and Willis, after 
hearing from his father the circumstances of the case, 
came to an arrangement with him to pay McCulloch and 
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‘take the land,” without positively specifying what land, 
whether the whole tract purchased from McCulloch, or 
the part recovered from Allen, though the former must 
be supposed to have been meant. Upon these two state- 
ments, by themselves, no one could say he had a clear 
belief as to the actual agreement; and therefore, upon 
them it would be impossible to declare, that the deed 
was different from the agreement. For, in such a case, 
in order to determine which of the two witnesses is en- 
titled to the more confidence in his memory and integri- 
ty, one naturally enquires whether the executory con- 
tract was about the time executed by making a deed; 
and, if it was, one Jooks at once at the deed, as the best 
evidence which is right. Instead of such evidence con- 
trolling the deed, that instrument is decisive betweer 
the witnesses. But here, it is said, the deed was not 
read, and the execution of it, when the party was igno- 
rant of its contents, takes away all its force, as evi- 
dence of the terms of the original contract, and that it 
is not pretended in the case, that those terms were in- 
tended to be varied by any second contract. That brings 
us down to an enquiry into that single question of fact, 
whether the deed was read or not. The bill says it was 
not. The answer is positive, that it was. Willis sup- 
ports the bill, and John Michael as directly supports the 
answer. Jf the matter rested there, the decree must be 
for the defendant, without taking any notice of the cir- 
eumstances under which Willis gave his deposition ; for 
the onus is on the plaintiff, not only to produce a pre- 
ponderance of proof, but a plain preponderance, leaving 
no doubt in the mind as to the fact of the case. But the 
evidence does not stop there, for, besides the presumption 
that the contents of the deed were known to the parties 
before they would execute it, there are the testimony of 
Mr. Fisher, and the circumstances under which the deed 
was prepared, and also the probability, as will be pre- 
sently pointed out, that the bargain would have beea 
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as the defendant says it was. There is nothing to in- 
duce a suspicion that the instructions to Mr. Fisher, res- 
pecting the land to be described and conveyed in the 
deed, were not given by both of the parties, or, at all 
events, by Nicholas Michael in the presence of the others. 
The bargain was made in the country on one day, and 
the parties all went together the next day to the office of 
the Clerk and Master, where the boundaries of the land 
could be ascertained, to have the deed drawn. Will's 
does not suggest, nor is John Michael or Mr. Fisher ex- 
amined to show, that Nicholas Michael alone gave the 
instructions or had any private interview with Mr. Fish- 
er, and, without particular instructions from some one, 
that gentleman could not have known at all, how the deed 
wastobedrawn. The open manner then, in which the in- 
structions must have been given, and the perfect indiffer- 
ence of the writer between the parties, and the capacity 
of the plaintiff to read the deed, and the impossibility of 
knowing before hand that he would not read it or have 
it read, all go to show, that there was no intentional de- 
parture from the instructions, and also the extreme pro- 
bability that the instructions were agreeable to the bar- 
gain. It is to be remembered, that there is no pretence 
that the deed was read falsely. The allegation is, that 
it was not read at all, as an excuse for executing it, not- 
withstanding its variance from the agreement. Now, 
how should it happen, that Mr. Fisher should write the 
deed variant from the bargain? What motive had he to 
do'so? How could he have made such a mistake? But 
Mr. Fisher says, that he is confident, that either the 
plaintiff read the deed or that he read it to all the par- 
ties. Not that he remembers it absolutely, though he has 
some recollection of the transaction. But he knows cer- 
tainly from his habits, as a man of business, that he would 
not have attested the instrument as a subscribing witness, 
unless'the contents had been known to the parties. Here, 
then, is direct proof of a very satisfactory kind, supported 
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too, by the circumstances. under which the deed must 
have been drawn, to establish, that the plaintiff knew the 
contents of the deed, and by consequence, that the con- 
tents were according to the intention of the parties. But 
the plaintiff meets this argument by the observation, that 
it is only an inference from Mr. Fisher’s testimony, that 
the plaintiff knew the deed covered more than the 162 
acres, and that such inference is met and repelled by the 
opposite inferences, to be deduced from the facts, that the 
eums paid and to be paid by the purchaser were much 
less, than the value of the whole tract; that he did not 
register his deed, but kept the contents concealed ; and 
that afterwards the defendant instituted a suit for the 
120 acres, in the name of the plaintiff and his sister, and 
put up noclaim to it for himself, but declared he was 
prosecuting it as agent for their benefit. 

As to the relative amount of the value and the price, 
the inference is clearly the other way, even upon Willis’ 
testimony. The plaintiff does not examine a witness, as 
to the value of the land, except one, who says, that, if the 
jand was as he knew it thirty-five years belore this suit 
—meaning, we suppose when nearly all uncleared and 
with its virgin soil—it would now be worth $8 per 
acre. But other witnesses prove the actual value of one 
half to be $5, and of the other half $4 an acre, making 
an average of 84 50. Now, Willis says, that the debt to 
McCulloch was $1,600, as he understood, and this was to 
be paid off by Nicholas Michael, out of the price of the 
land, which was sold to him—which, he understood, was 
the 152 acres, taken at $1,300. In the first place, it is to 
be noted, that he does not say one word about what was 
to become of the remaining 120 acres, or that any suit 
was to be brought for it by Nicholas Michael for his ben- 
efit and the plaintiff’s. That statement is found in the 
bill, but net in the deposition of the witness, and is denied 
in the answer. But it is clear. that the witness must also 
be mistaken, as to the price of the parcel of land pur- 
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chased by the defendant. For, to make the 162 acres 
bring $1,300, it must be valued at upwards of $8 per 
acre; and, if that was all the purchaser was to have, in. 
cluding even the $250 then in the office for profits, there 
would still remain unpaid $50 of the debt to MeCulloch, 
and Nicholas Michael be out of pocket all his expenses, 
besides the loss of time and trouble. If to that be added 
(as must be according to the allegation of the bill) the 
expense and further loss of time and trouble of carrying 
on the projected controversy with the Cunninghams, it 
would appear to have been one of the most disadvanta- 
geous bargains, that a sillyold man ever made. One can- 
not readily contradict a tale, if there were precise evidence 
to the several circumstances supposed. But when the 
computation is made, upon the basis of the true value of 
the land, it is seen, that it would be utterly impossible it 
could be true, if Nicholas Michael had any sense at all. 
The 162 acres, at the actual value, $4 50 an acre, 
came only to $729, and the profits of $250 added, 
only made $979; and it is pretended, that for that land 
and money the purchaser was to pay McCulloch upon 
the spot $1600, and pay himself for all his outlays. Even 
if the other 120 acres be added at $4 50, making $540, 
and an aggregate of $1519, there would be left $81 due 
to McCulloch, and all that the uncle had, himself, been 
out of pocket; which the parties might expect to be cov- 
ered by the profits to be recovered from Cunningham, but 
which was not thus covered; for, at the end of fourteen 
‘years more, only the sum of $700 was received therefor. 
But, computing the debt to McCulloch at $1900, as the 
defendant swears it was, and as is rendered probable by 
that sum being inserted in the deed as the consideration, 
the badness of the bargain is so palpable, that, on the 
part of the purchaser, we can only account for his mak- 
ing it by the attachment to the property, which might 
have arisen from his long contests for it, and the final 
triumph as to the most important portion of it. Thus 
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we should suppose, if the transaction had been consider- 
ed by the parties as really a purchase, upon a new con- 
tract then made. But upon the footing upon which the 
answer puts it, we readily understand why the business 
should have taken that course. The answer says, that 
the defendant and his brother had, thirty years before, 
understood each other, that the defendant was to pay for 
the Jand and have it; and therefore. that he had been 
contending all along for himself, though in the names of 
his brother’s children, and hence he felt bound to treat 
the land as his own, and, of course, to bear the whole 
burden. 

The deed is, therefore. not impeached by the least 
probability from the price, that the purchase was of less 
land than was conveyed, but, on the contrary, the cir- 
cumstances most strongly sustain it in that point of view. 
Then, as to the circumstances, that the defendant did 
not register the deed until 1831, and called himself 
“ agent,” and said he had been employed to sue for the 
land for those parties: they furnish, at best. but feeble 
and inconclusive arguments, in opposition to the other 
circumstances and to the allegation of the bill, that the 
contents of the deed were not known to the plaintiff. 
But the answer gives a reasonable explanation, why the 
deed was not registered sooner, which removes the in- 
ference from that; and to the other part of the argu- 
ment, it is plain, as the answer states, that the defendant 
would naturally hold himself out as agent, when suing 
in the names of the others, though to his own use. Bat 
whatever weight there might be in those circumstances 
and in the testimony of Willis, the whole is completely 
overthrown by the deductions necessarily to be made 
from a few other undisputed and indispensable facts. 
One is the fact, that, pending the suit with Cunningham, 
Willis entered into a part of the land under Cunningham 
and as his tenant. Now, if it had been understood, that 
Nicholas Michael was suing for the benefit of Willis and 
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his wife, would he have attempted to defeat his own bill 
by becoming the tenant of his adversary? Undoubtedly 
not. The other is, that the suit against Cunningham 
pended fourteen years, and, during the whole time and 
for three years afterwards—until this bill was filed—the 
plaintiff did not look after it at all, made no enquiries as 
to its progress or result, and had, indeed, no communi- 
eation whatever with the defendant, or with the so- 
licitor or counsel in the cause, except that he once ex- 
pressed his indignation that Willis should pretend any 
right to the land, or go in under the opposite title. If 
the suit had been for his benefit—as he says he un- 
derstood it—it cannot be believed, that he should have 
been so totally regardless of his own interest, as not 
to have opened his mouth about it, for upwards of seven- 
teen years. On the opposite supposition, that he had 
agreed, that his uncle should take the whole of the land, 
and that he had conveyed his claim to him, and that the 
uncle was carrying on the suit for his own benefit, every 
thing is consistent. 

The Court has no doubt, therefore, that the plaintiff 
well knew, when he executed the deed to his uncle, that 
it included the whole of the land, which had been pur- 
chased from McCulloch: as well that then in the pos- 
session of Hugh Cunningham’s heirs, as that which had 
been recovered from Allen. And we are well satisfied, 
that this pretence would never have been set up, if the 
plaintiff had not hoped, that he might have had some 
ground of relief in the doctrine of the Court of Equity, 
which forbids undue advantages being made in contracts 
between persons standing in confidential relations. 

There is no doubt about the rule of the Court. If a 
guardian, agent, or other person standing in a confidential 
relation, avail himself of information, which his situation 
puts him in possession of, or of the influence, which is the 
natural consequence of habitual authority or confidence, 
to gain an undue advantage by getting obligations or con- 
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veyances without adequate consideration, they cannot 
stand. The Court regards such transactions as extremely 
dangerous, and sets them aside, except as securities for 
what may have been done under them. Even if that 
were-donc here, the plaintiff, it would seem, would not 
profit by it, as it is fully clear, the land cost the defendant 
the value to the last farthing. But the difficulty is, to 
make the principle of equity reach this case, by finding 
such a confidential relation between the parties as comes 
within the sense of the rule, or, if there was, that any 
undue advantage was taken of the defendant. It may, 
however, be remarked, in the first place, that the plain- 
tiff’s witnesses, Willis and wife, completely disprove the 
statements of the bill, as to the pretended professions of 
paternal regard on the part of the uncle, and the compli- 
ance with the demands on the part of the plaintiff being 
the effect of confidence or induced by personal influence: 
They make out « case, in which the defendant insisted 
upon his rights, and threatened to enforce them against 
the properties and bodies of the plaintiffs, and his wit- 
nesses. But, passing by that contradiction, we will come 
to the other point. ‘There was no guardianship in fact of 
the plaintiff by his uncle, nor any agency constituted by the 
contract. The whole matter is, that the uncle had been 
suing for the land for his own benefit, in the names of 
the infant heirs of a former equitable owner. Whether 
his claim of a purchase or donation from a former owner 
was well or ill founded, makes no difference to this pur- 
pose. He represented a case to the plaintiff, in which, if 
true, he had really been suing for himself and not for the 
plaintiff, though he had been proceeding in the plaintiff’s 
name. Now, he candidly told the plaintiff, that he could 
not establish the contract with the plaintiff’s father; and 
therefore it was at the plaintiff’s option to claim the land 
and take it under certain known incumbrances, or let the 
defendant have it as his own, under those encumbrances, 
according to the alleged understanding with the plain- 
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tiff’s father. The latter arrangement the plaintiff pre- 
ferred, and very properly, if he had any faith in the as- 
surance of his uncle, because he was but fulfilling the 
engagement of his father, under which his uncle had 
incurred much expense, and had vast trouble. Thus 
viewed, the transaction was not a sale of the plain- 
tiff’s property. Neither party so regarded it, for not a 
cent was offered by the one or received by the other. 
It was a mere surrender of a legal title, and, as it were, 
to the equitable owner of the land—a title which an 
honest man-could not have withheld. The bill puts the 
case upon the assumption by the defendant of the title 
of next friend of the plaintiff, in the bill filed in his 
name, and calling himself agent in conducting the busi- 
ness. But that is a poor quibble; for those titles the de- 
fendant was obliged to assume, because he had to sue in 
the plaintiff’s name, and he was at the time an infant. 
The question is, for whose benefit he was suing. Was 
he really endeavoring to recover the land, as land equita- 
bly belonging to the plaintiff or himself. Upon the re- 
cord, he said, necessarily, that it was the plaintiff’s ; but 
every body understood, as Mr. Fisher states, that the de- 
fendant was the sole manager, and conducted the case 
as if it was his own. If the defendant had meant any- 
thing unfair, and his object had been to make a profita- 
ble bargain out of his nephew, he would have made his 
proposals before the suit was decided, when he might 
have expected an advantage. But, instead of that, he 
waited until the decision, and then made a representa- 
tion to the plaintiff and his sister, which does not appear 
to have been in any respect unfounded, except in a mis- 
take as to her being an heir; and, under the influence of 
the representation, they agreed to convey their formal 
title, and the plaintiff has acquiesced in that arrange- 
ment seventeen years without a murmur—while the de- 
fendant was prosecuting a doubtful litigation at great 
expense for nearly half of the property. It is as clear, 




















of his own to the land, as that he did the second, though 
his title in the first instance was not established by such 
apparent proof as it was in the second, when he had ob- 
tained a deed from the plaintiff for the whole of the 
land. It is atotal perversion of the rule of equity, to- 
apply it to such a case. There had in fact been no con- 
fidential relation between the parties, nor any previous 
communications even ; and there was no purchase, as of 
the plaintiff’s right in the land. He simply gave up a 
nominal claim to it, as all the parties understood. Be- 
sides, if it had been a sale, it would have been one, as 
we have already seen in considering the other point, in 
which the land stood the defendant in the fullest value. 
Upon the whole, therefore, the Court deems the suit 
to be entirely groundless, and dismisses the bill with costs. 


Per Cvriam. Lill dismissed with costs. 


GEORGE W. LOGAN & AL. rs. PETER GREEN & AL. 


Per Danter, J. Merger never takes place, when it would have the effect to 
destroy intermediate rested estates in third persons. 

When there is an outstanding Jease for a number of years, and the reversioner 
makes a new lease to third persons to commence immediately, this is a 
vested estate ; and, although the second lessees could not take possession of 
their term, inasmuch as the possession belonged to the first lessee,they would 
have a concurrent lease and be entitled to all the rents issuing out of the 
term of the first lessee, and on the expiration of that term, they could le- 
gally enter and possess the land for the residue of their own term. This 
estate would prevent a merger when the first lessee became entitled to the 
reversion. 

Lat, if the deed, conveying this second interest, created only what is some- 
times called a future lease, that is, a contract to have a lease to commence 
afier the expiration of the first lease, then it conveyed no present estate ia 
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‘the land, either iu interest or possession. It would be only an interesse 
termini, which neither makes.a merger, vor prevents one, but may be ac- 
celerated in the time of its becoming an estate in the land by possession, 
by the merger of an antecedent vested term by the termor’s purchasing in 
the next immediate estate in reversion. 


Cause removed from the Court of Equity of Ruther- 
ford County, at the Spring Term; 1846. - 

Thomas Hall was seized in fee of a tract of land, con- 
taining about 100 acres, in Rutherford, and on the 24th 
of September 1823, leased it to William Owens for the 
term of thirty years thereafter rendering rent, and Owens 
entered into the premises. ‘The bill charges, that the 
Jand consisted partly of cultivated and partly of wood 
land, and that the lease was for the purposes of farming 
only. » In 1824, Hall devised the reversion to Thomas 
Coggin, and on the 11th of July 1831, Coggin made to 
‘Thomas Dews, John McEntire and John Logan, a lease 
for thirty years, (expressed to be,) “to a certain extent, 
und for certain purposes thereinafter to be named, of a 
certain tract of land, on which William Owens now 
lives, lying, &c., on the conditions following, viz. for the 
special and sole purpose of digging and searching for, 
and extracting the precious metals, if any be there found, 
on or from any and every part of the said premises”; and 
granting also such ways, woods, water, stone and timber 
tor machinery, building, and other purposes, as might be 
found necessary and useful for prosecuting the business 
of opening and working mines on the premises. In con- 
sideration whereof, it was agreed between the parties, 
that Coggins should be entitled, equally with the three 
lessees, to the privilege of working in the mines so opened, 
and using the machinery so to be erected and draw a pro- 
portion of the metals according to the number of hands 
furnished by each, provided that the nwnber furnished by 
Coggins should not exceed one fourth—the whole, how- 
ever, Subject to the understanding and proviso, that it 
should be at the option of the lessees to erect such ma- 
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chinery as they thought requisite, or none at all, and to 
work or not to work mines on the premises, as they might 
please. The bill states that the foregoing lease was made 
with the privity and consent of Owens; and that, shortly 
thereafter, the lessees entered on the premises and com- 
menced working for gold, Owens then living on the land, 
and knowing of their operations and making no objection 
thereto. nor setting up any claim to the minerals in the 
land. The bill further states, that on the 19th of Septem- 
ber, 1831, Logan purchased from Coggins the interest in 
the minerals, and right of working for gold and other 
metals to him reserved or secured by the previous lease 
of July ; and that Owens was also present at that time, 
and made no objection to the contract, but, on the con- 
trary, then contracted with Coggin for the purchase of the 
reversion in the premises, and took from him a covenant 
to convey the land to him in fee, expressly, however, sub- 
ject to the rights of Logan, Dews, and McEntire, under 
the said lease and contract ; and that, on the same day, 
Owens agreed in writing with Logan, that he might erect 
on the premises a grist-mill and use it for the term of 
thirty years, and at the end thereof remove the stones. 

The bill then states, “that the said company soon ceased 
to work the mines; and it so remained until about the 
year 1840, when the defendants, Green, McDowell, and 
Lord, pretending some right so to do, opened mines on the 
land and took thereout four or five penny weights of 
gold.” Itis then stated, that Dews, one of the lessees, 
died in 1838, having made a will and given all his estate 
to his father, Thomas Dews the elder, one of the plain- 
tiffs; and that John Logan died in 1842, having made a 
will, in which he gave his interest in the premises to 
George W. Logan, and appointed him and John W. Logan 
the executors, who are the other plaintiffs. 

The bill was filed in 1843 against McIntire, Green, 
McDowell, and Ford, and prays that the three latter may 
discover what gold they have collected on the premises, 
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and may be decreed to pay to the plaintiffs “ such dama- 
ges, rents and profits, as may be just.” 

The defendant, Green, states that in 1840 he took a 
lease of the premises from William B. Owens, a son of 
William Owens, to whom the latter had made a deed in 
fee for them; that his lease was for the purposes of 
mining and was for five years, paying a rent of one-sixth 
part of the gold found ; and that he admitted McDowell 
and Ford under him. The three then state, that they 
have paid the rent to Owens, and set forth the amount of 
the gold found, which, they say, will not more than com- 
pensate for the expenses of working. Green states, that 
before he took the lease, he had heard, that some contract 
had been made by Coggins and Dews, Logan and McEn- 
tire, respecting the premises, and that he applied to Me- 
Entire to know what it was, and whether it was still in 
force, and was informed by him that there had been such 
a lease as is stated in the bill, but that, soon afterwards, 
the lessees, having commenced operations, found the bu- 
siness unprofitable, and abandoned the lease. The de- 
fendants deny, that as far as they are informed and be- 
lieve, Willian Owens was privy to the making of the 
lease or contract from Coggins and Dews, Logan and 
McEntire, or assented to the same before or afterwards, 
or agreed that they might open or work any mines under 
the same. The answer also states, that the defendants 
believe, that Logan did make some verbal contract with 
Coggins for the purchase of his interest in the metals on 
the premises, under the previous lease, for some small 
price, which was paid in a barrel of flour and 70 gallons 
of whiskey; but that, after the mines had been found 
not to be worth working as aforesaid, Logan rescinded 
the contract with Coggins, and took Coggins’ bond for 
the value of the flour and whiskey, and afterwards re- 
ceived the money thereon. 

The plaintiffs took the deposition of James Walker, 
who says that he knows nothing of the lease to Dews, 
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Logan and McEntire: but that he was present when 
Logan and Coggins made a verbal agreement for the 
sale of Coggins’. mineral interest to Logan. which was 
afterwards to be reduced to writing. The witness says 
he cannot state the time, farther than that it was be- 
tween 1828 and 1831; but that William Owens was 
present, and made no objection ; and that, sometime af- 
terwards, Logan called on him in Rutherfordton to wit- 
ness that he was then paying Coggins for his interest 
in the mine, and let him have some liquor and flour. 

All the other testimony for the plaintiffs relates to the 
proceeds of the mines worked by the defendants Green, 
McDowell and Ford. 

The other defendants, under an order, took the deposi- 
tion of the defendant McEntire. He says, that after the 
lease from Coggins, he and Logan worked on the land 
“two or three days, for the purpose of testing it”: that 
Owens was opposed to it, but after a while consented 
that they might test outside of his field, and, after they 
had done so, he consented for them to test it inside of 
the field: that for that purpose they sunk six or seven 
pits and found but little gold, and then abandoned all 
idea of working farther, and never went back: that 
he gave this information to the other defendants, and 
gave his consent that they should take a lease from 
Owens in 1840, but told them he would not act for Lo- 
gan, who, he believed, still set up some claim. 

It is further proved by two witnesses, Cole and Owens, 
that William Owens, when informed that the lease had 
been made by Coggins to Dews, Logan and McEntire, 
expressed much dissatisfaction and would not agree that 
they should work on the premises even for the purpose 
of “testing” the mines; that those persons did, never- 
theless, go on for a short time, until they became satis- 
fied that there were no mines worth working, and then 
abandoned the premises ; that Logan informed Coggins 
that they could make nothing, and insisted thathe should 
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rescind the contract, and that finally it was agreed to 
rescind, and that Coggins should pay Logan for certain 
flour and whiskey which Logan had paid him on the 
contracts respecting the mines; that, in a few days after- 
wards, Coggins agreed to sell the premises in fee to 
Owens, and made him a deed, which appears to be dated 
September 28th, 1831, and that Logan, when he heard 
of it, applied to Owens to secure in his hands Logan’s 
demand against Coggins for the flour and whiskey, but 
was informed that Owens had fully satisfied Coggins for 
the purchase money, and thereupon he, Logan, took 
Coggins’ own bond to himself for the amount. 


No counsel for the plaintiffs. 
Badger, for the defendants. 


Rurrix, C. J. This is a singular bill, seeking merely 
an account of the profits of working the mines by some 
of the defendants, and payment of shares thereof to the 
plaintiffs, without asking any relief in respect of the title 
of the land, and without bringing before the Court Cog- 
gins, under a contract with whom the plaintiffs claim, 
and under whom also the defendants claim; and without 
bringing in William Owens, on whose consent to their 
lease and contract they rely to give them efficacl), and 
under whom also the defendants claim, who have worked 
the mines. But, without noticing any objections arising 
from these circumstances. there are others upon the 
facts which are decisive against the bill. 

It is objected, first, by the defendants’ counsel, that 
the plaintiffs have failed to establish their title, as set 
forth, under the wills of Dews and Logan, two of the 
lessees ; as they are not admitted in the answers, nor 
copies of them exhibited. This objection is, of course, 
fatal; but if there were nothing more in the cause, 
the Court would be disposed to consider it a case of \ 
surprise, and allow the proofs to be completed by ex- 
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hibiting copies of the wills how. It would, however, 
be of no avail to do so, as there are other grounds, on 
which all relief to the plaintiffs must be denied. In the 
first place, as far as the assent of W. Owens, (who was 
in possession under a previous lease for a term, of which - 
22 years were unexpired) is material to the validity of 
the subsequent lease, under which the plaintiffs claim, on 
which assent, indeed, the bill rests entirely the efficacy 
of that lease as against Owens, the evidenee directly 
contradicts the statements of the bill. There is no proof 
whatever of such assent. Although Mr. McEntire, one 
of the parties to that lease is examined, the plaintiffs do 
not even ask him a question upon the point; and it is 
clear from what he and the witnesses, Cole and Mrs. Ow- 
ens, all say, that W. Owens did not know of the lease 
until after it had been made. and that he never did agree 
to it. It is true, Walker says, that Owens was present 
when Logan made a verbal agreement with Coggins, and 
made no objection. But that clearly relates to the agree- 
ment, subsequent and distinct from the lease between 
Coggins and Logan alone, for the sale of Coggin’s mineral 
interest, as it is called, under the lease itself: for Walker 
speaks of the whiskey and flour, as being paid on the con- 
tract to which he deposes, which must refer to the subse- 
quent transaction, since, for the original lease itself there 
was no such consideration as appears upon its face. 
McEntire says, indeed, that, after at first refusing, Owens 
consented to let them “ test” the mines ; which, we sup- 
pose, means that he allowed them to make some exami- 
nations with the view simply to ascertain, whether the 
Jand contained gold, or enough of it to be worth working. 
This he might have done, and, as we think, did, as one 
mode, and perhaps the easiest, of preventing disputes be- 
tween the parties,as he would naturally expect, if it 
should turn out there was little gold, that he would have 
no more trouble upon the subject That is very different 
from his yielding to them, as a matter of right under their 
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lease, ingress upon the premises for the purpose of _— 
ing and working mines where they pleased. 

But, secondly, McEntire says, that, after they had satis- 
fied themselves by “ tests,” that there was too little gold 
to make the business worth pursuing, the lessees from 
Coggins abandoned all idea of it; and there can be little 
doubt that they so informed Owens. It is natural to sup- 
pose so, after what had passed between them, as stated 
by this witness. But the other two, Cole and Mrs. Ow- 
ens, state that Logan and Coggins expressly agreed to 
rescind. Whether they did it effectually or not, as be- 
tween themselves, is not material. It is sufficient, that 
Logan and Coggins so represented to Owens, and that, 
under that belief, he purchased the premises from Coggins 
as unincumbered and unaffected by either of the previous 
contracts with Logan, or with him and his associates. 
Certainly contracts cannot afterwards be set up with good 
faith against W. Owens, or any persons claiming under 
him; and especially after lying by, without once setting 
up the claim, for nine years or thereabouts. 


Dantet, J. When William Owen, the tenant under 
Hall, purchased from Coggins the reversion in fee on the 
land, the two estates, to-wit, his term and his reversion 
in fee then meeting in the same person, would have had 
the effect of merging the precedent lesser estate in the 
fee, if there had been no intermediate estate, outstanding 
in a third person But merger never takes place, when 
it would have the effect to destroy intermediate vested 
estates in third persons. If Coggins’ lessees had been 
the owners of their term in all the land, and the lease 
was to have commenced immediately, it would in law 
have been a vested estate in interest for the term of 
thirty years. And, although they could not have taken 
possession of their term, inasmuch as the possession be- 
longed to Owen, the first lessee, they would, however, 
have had a concurrent lease, and have been entitled to 
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all the rents issuing out of Owen’s term: and, on the ex- 
piration of that term, they could have legally entered, 
und possessed the land for the residue of their own term. 
If the deed from Coggins to Logan and others created 
only what is sometimes called a future lease, to-wit, a 
contract to have a Jease for thirty years, to commence 
after the lease to Owen, then it would have conveyed 
uo present estate in the land, either in interest or in pos- 
session. It would have been only an interesse termini, 
which neither makes a merger nor prevents one, but 
may be accelerated, in the time of its becoming an es- 
tate in the land by possession, by the merger of an ante- 
cedent vested term by the termor purchasing in the next 
immediate estate in reversion. Whitechurch v. White- 
church, 2 Peere W. 236. Dyer 112(a.) 10 Vin. Ab. 204, 
vol. 3and 264 pl. 5. Sheph. Touch. 106. Preston on 
Estates, 208 to 212 (new pages). ‘The deed from Coggins 
to Logan & al. cannot be construed an estate or lease of 
the land for thirty years, coneurrent with the lease tu 
Owen ; because the things, attempted to be leased in that 
ceed, to-wit, minerals, timber and fire-wood, were not 
in law capable of being leased, so as to enable the lessee 
to have a concurrent lease with Owen, in those things. 
Coggins, at the date of his deed to Logan and others, 
could not himself have entered upon Owen, and opened 
ihe mines, cut timber or fire-wood, without the permis- 
sion of Owen. And if he could not do such things him- 
self, it is certain, that he could not assign to Logan and 
others the right todo them. This deed, therefore, con- 
veyed no present estate, out of the reversion. It is then 
to be considered by us, as 2 contract only, to have the 
inineral ores, timber, fire-wood, &c. at the time of the 
expiration of the term of Owen. It then is an interesse 
termini, and, coming in betweeu Owen’s term and rever- 
sion, it cannot prevent a merger of his term in his re- 
version. By that reversion, this interesse termini was 
accelerated, in the time it wus to become an estate, 
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For it was to become an estate. as soon as the thirty 
years’ lease of Owen ceased to exist ; and it did cease to 
exist, as soon as it was merged, to-wit, on the very day 
Owen purchased the fee from Coggins. The instant 
Owen's term merged in his reversion, that instant the 
interesse termini of Logan and others sprung into an 
estate, coupled with a right of entry into the possession 
of the things leased. They had never alienated their in- 
terest in the land by any writing. It, therefore, by the 
statute of frauds, still remained in them. But Owen and 
his son, William B. Owen, and the defendants, have con- 
tinued in the adverse possession of the land, ever since 
Coggins sold the reversion to Owen, to-wit, ever since 
September 1831. This bill is an ejectment bill, brought 
to have an account of the profits of land, which has 
been, and now is, in the possession of William Owen and 
his assignees for many years. This Court never relieves 
in such a case, before the plaintiffs recover possession of 
their term at law. And, secondly, the answer of neither 
of the defendants admits that the two plaintiffs, George 
W. Logan and John W. Logan are the executors of John 
Logan, dec’d., or that the said John Logan died testate. 
The defendants do not admit. that Thomas Dews, Jun. is 
dead testate ; and, if that fact appeared, his executor 
ought certainly to sue, and not his legatee, Thomas Dews, 
Sen. as he is described in the bill. There is a replica- 
tion to all the answers, and there is neither any probate 
nor any copies of the wills of John Logan or Thomas 
Dews, Jun. We must, for the reasons above mention- 
ed, dimiss the bill, with costs to be taxed against the 
plaintiffs. 


Per Curiam. Bill dismissed with costs. 
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